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TRANSCRIPT OF RECORD. 


United States Circuit Court of Appeals, 


FOURTIT CIRCUIT. 
No. 412. 


BERLINER GRAMOPHONE COMPANY, APPELLANT. 
OETSUS 


PRANK SRAMAN, Appenrer. 


Aree Ab Prom fite Crreumr Courr or rine UNigep Saris 
ror THE Wresrern Distrue or Virginia, 
Av TLTARRISONBURG. 
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ont eee eee ee eee 
no- | 
mn, iH PLEAS. 
as THE UNTPED STATES OF AMERICA, pees 
os iN , Wresrrees Disrricr or Virginia, - 
Proer Ata Circuit Court of the United States for the Western 
car District of Virginia, a regular term continued and held 
tia “| in pursinee of adjournment, at the courthouse in Uar- 
PE ps oy risonburg, on Saturday, the 23rd day of March, A. D., 
seme Lio edad LOOd. 
LOG ity) | | 
17 ny Present: Honorable John Paul, Judge of the Western Dis- 
oe tas trict of Virginia, 
a Lath sine Among other were the following proceedings, to-wit: 
~ hiss 4 Frank Seaman, a citizen of the State 
soit Bir a of New York, Complainant, 
wie TAM cath versus - 
ad) itt Berliner Gramophone Company, a 
i 190 oy corporation organized under and - In Equity. No. 1. | 
a ‘ : by virtue of the Stace of Virginia, 
and having its principle place of 
business in the city of Roanoke, in 
the State of Virginia, Defendant, J 
u . 
Be it remembered that heretofore, to-wit: At an ad- 
journed term of said court, held at Harrisonburg on Mon- 
day, the 22nd day of October, A. D., 1900, before the Hon- 
-2) orabke John Paul, Distriet Judge, eame again, the conm- | 
plainant by counsel, and the defendant, likewise, by coun- 
sel, and the following order was entered, (o-Wit: 
ORDER OCT. 22, 1900. 
b | 4 4 . . 
o Frank Seaman, Plaintill, | 
VET SUS eet 
j * * : Fi | ri N ‘ : 
Berliner Gramophone Company, De- { In Equits Na. f 
fendant, 


It appearing that the plaintiff has given notice to the 
defendant that he would on the 22nd day of October, 1900, 


wire - ita, 
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v BERLINER GRAMOPNONE (d,, APRELLANT, 


present fo one of the judges of this court, at Tarrisoubury, 
Virginia, fis petition for leave to file a supplemental bili 


ii this cause, this day came the plaintif by counsel, andl it ; ni irri 
nppearing that the defendant has requested that the Seung! i mrt 4 
be postponed and that the plaindif has consented therety, ‘ and the batt | 
itis, this 22nd day of October, L900, ordered that the said complainant 
motion be docketed and the hearing thereof, and the pve. : And ‘th 
scuting of said petition be continued to the 30th day of Oe. ; dered in ans 
lober, L900, at Tarrisonburg, Virginia, date the sey 
‘ it jaf , 
And at another day, to-wit: At an adjourned terns of é eee 

said court held at THarrisonburg on Tuesday the 30th day ; Thereu 
(2) of October, A. D., 100, before the same judes, Crue ? phone Colin 


vos the parties by counsel, and the following order was 
entered, to-wit: 


ORDER OGT. 30, 1900. 
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i sine is prop 
Frank Seaman, Complainant, | | (5) the 21s. 
vs. | ett | 

peas ‘In Equity. Ne. : rn . 

Berliner Gramophone Company, De- | BASE vd. i Bibel he saic 
Fovietant, to-wit : 

Li is this oOth day af Oetober, 1900, i this Cause or i 

dered that the motion of the complainant, nade ou the Uniren Seay 


Sedabiuy af Oetoher, E00, in this cause, for leave te ten! 


supplemental bill, whieh qmotion was on said 22nd dav of 
October, (900, docketed, and the hearing thercol continued 
te the SUth day of October, L900, be, and the same ts her 

by, continued to the tst dtiy of November, (00, at) Maret 
sonburo, Virwinia, 


And at another day, to-wit: At an adjourned term of 
snid court, held at Harrisonburg, on Thursday, the Tet alia 
of Nevember, A. D., 1900, before the sane judge, cane 
nonin the parties, by counsel, and the following order war 
ehiterca, to-wit: 


ORDER NOV. |, 1900. 


Frank Seaman, Complainant, 
. Cer SUS 
Recliner Gramophone Company, De- 
Pemalane, 


li is this first day of November, uineteen hundred, i 
thix enuse ordered that the motion of the complaine', 
il) made on the twenty-second day of October, uinetent 
liundred, in this enuse, for leave to file his petition, asking for 


” In Equity, New TF. 


et et ee i a ka une 


a 
ee ee ee 





Frank + 


Berliner Gr 
Defendant 
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States 7 | 
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respectfully 

That on 
titioner filed 
in the above 
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herein, ‘Th. 
August, 190 — 
Its answer (t 
about the 7t 
(6) to yvaen | 
by your peti 
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and undeter 
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have to file his supplemental bill in this cause, whieh te 
tiow Was on the said twenty-second day of October, mite. 
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Vs. FRANK 





SEAMAN, APPELLER. | 3 


teen hundred, doeketed, and the hearing thereof continues 
until the thirtieth day of October, nineteen hundred = ane 
on said thirtieth day of October, nineteen hundred, cousin- 
ued to this first day of November, ninereen hundred, be, 
and the same is hereby, granted ; and leave is given the si nid 
complainant to file his said petition, as atoresaid. 

And, thereupon, the said complainant, by counsel, ten- 
dered his said petition duly verilied by afticl: Wit, bearing 
date the seventeenth day of October, ninetoen hundred, 
wnd it is thereupon ordered, the said petition be, and the 
snime is hereby, filed. 

Thereupon, the said defendant, the Berliner Cramo- 
phone Company, appearing by counsel, it is ordered that 
the said plaintiff present his said supplemental bill, in ae- 
cordance with said motion, upon furnishing the defena- 
ant’s counsel a copy thereof, five days before the date the 
same is proposed to be presented to court, at this place, on 
(o) the 2st day of November, 1900, 


The said petition is in words and figures as follows, 
tO-Wit: 


PETITION. 
Unirep Srarecs Cireur Cournr convin Wresriks Disriier 
OW VIRGINIA, 


Frank Seaman, Plaintiff, \ 
against ink (dn Equity. 
Berliner Gramophone Company, ( Action No. 1. 
Defendant, 


To the Honorable Judges of the Circuit Court of the United 
States for the Weosteri District of Virginia. 


The petition of Frank Seaman, the above complainant, 
respectfully shows to the court : 

That on or about the 25th day of June, 1900, your pe- 
titioner filed in the office of the clerk of this court lis bill 
in the above entitled action, and that thereupon the injune- 
tion of tlris court was issued, addressed to the defendant 
herein. That thereafter, and on or about the 6th day of 
August, 1900, the said defendant apperred herein, and tiled 
its answer to plaintifl’s said bill; that therealter, and on or 
about the 7th day of August, 1900, said defendant moved 
(6) to vaeate said injunetion, which motion was opposed 
by your petitioner, and that the said motion, upon the alle- 
gations and proofs of the parties, is now before this court 
and undetermined. 

That on or about the 6th day of September, L900, your 
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| BERLINER GRAMOPHONE €0,, APPRELANT 


petitioner tiled his exeeptions to the sullicieney of the ag’ 


swerol the defendant herein. 

That on or about the 6th day of September, 1900, TT 
drvuinent of the matters and things involved iu said ann. 
Hon te vacate said injunetion, and thereafter, in the course 
MY othe comduet of suid case, it bas been diselused to Vou 
renitioner, forthe firs: lime, that certain matters sini hinges 
eXisted at the cime of the drawing of the bill of Your pty 


Honer that were not then known to your petitioner : intial, 


Hkewisc. that certain matters and things have ocenred, wind: 


iminsictions have taken place, sinee the filing of said ball. 
wlef which sare necessary and material to be tl bewend doy 
veur petitioner, and shown in aud about the Prosecution af 
this vetion; and the oblaining and sustaining of necessary 
‘ih proper orders and decrees therein, and the protection 
ie) of the rights of your petitioner. 

That such matters and things consist of a certain Con 
SoH ition agrecment by and between the defendant cid thie 
Chive Stites Gramophone Company, exceuted in or about 
June, 100, likewise, a certain revocation of the dicense 
contract between the said United States Gaavmoploine Com, 
pany and the defendant attempted to be made Hay? gh Wye jase 
wo cuteellation: likewise the revocation of Sill wotice af 
eanectkition dn or about the month of October, 19nd: fils 
wise the farts that the defendant owns and Conmbrols said 
Hats paid’ for the patents, processes, inventions and lis. 
eries of one Ndridge R. dohuson mentioned in the. aflida- 
Vits in this action; Jikewise the publication of catitlasies 
und price lists by defendant, the employment of salesmen 
aud orhers, and its preparation to du basiness in Vielitinny 
OF its Contraet with complainant: likewise, the use Liv sided 
Johnson oof the plates, cuts, ulvertising PELOT sa Gaps 
‘ivht trade mark of the defendant and the United States 
Gramophone Company, with whieli it las consolidated ; 
Hikewtse the formation of the Consolidated Talking Machine 
(5) Company of Nimeriea for the purpose of ownine the 
stock of defendant and of the United States Criaap lone 
Company, and the cousolidation of said corporations bw 
such ownership; Likewise the eonnection of the officers af 
defondant with the advertisements of the Consolidated Talk- 
jue Machine Company of America and said Jolson: nied, 
dino, dikewise divers other matters and things relutics te 
stich transacions and tending to show the collusiveness 
and bad faith of defendant's proceedings, 

Your petitioner therefore prays that leave be wrantod 
him to file an amended and supplemental bill NS 
the said defendant, setting out and Wleging the matters 
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CLEAN, 


and things aforesaid, and for such other and further relief 
as to this honorable court may seem just. 
inber, EMO, pan And your petivioner will ever pray. 

© | olyed tn sited ane | FRANK SEAMAN 
fier, TH thy: cota ; } 
disclosed fea Norbit 
user teers ibid Chieti 
Py billof veur pet 


|: A ! : 
gieney Ob Ue ih 


Unxirep States oF AMERICA, 
Gouthern District of New York, ¢ 88; 
ns fi 4 7 ae 

tity and County of New York, 


POC LON ES. Ae" | On this 17th day of October, one thousand, nine lun- 
have ocenr dL at , dred, personaly appeared Frank Scaman, to me known and 
| fiinvg of mice baht. (9) known to me to be the plaintiff, who made solemn oath 
ak Go Wore ale get bs that he has read the foregoing petition sub-eribed by jim 
UO PEM SICH ER SE" : and knows the contents thereof, and that the same Sapte 
_ nee Sonat of his own knowledge, except as to the maticrs therein sta- 
nel Lhe protchhios red on information and belicf, and as to those matters he 
. ; : helieves it to be truce. 
bat of CUTLER Sworn to and subscribed before me this 17th day of | 
ie defendant evdued Ut | : Ostober, 1900. 
sxeeuter! th OF aCaHiAM | Seai.| PRANK COCHRANE, 
‘Lion oul thiee [vedas N no BS ; 
5 Cirmiop le ie Cover ; NOTA) Public, 
New York County. 


bye pivile Ivy ey fyeedaenes 


on cof osaicdneties ot 
October, EVN y hee And at another day, to-wit At an adjourned term of 


sonnel eantrels atte said court held at Harrisonburg ou Wednesday the 2bstday 
of November, A. D., 900, before the same judge came 


rverntions sai clases 
tioned to Ure aelliedas again the parties by eounsel, and the following order was 


reation af calietesies \ entered, to-wit: ; 
~ Joyment ol syidestiet an | 
hisiness i Viebiutten 7 ORDER NOV. 21, 1900. 
wise, the use bY ~iuiel : Frank Seaman, Complainant, | | 
cuyge renee Ta Ba ‘ pETSUs In Rqui N 
ay ET ett] Se ! on —  &. Tn Equity. No, Lt. 
id the Be a Berliner Gramophone Company, oe uity. No.l 
a 5 Ph es Phe ii p 
it lig consoliens ! fendant. 


ated Talking \bcvedy nas 
arpose ol owing the 
i States Crratmopihine 
eaid corporations 1s 
elon ol ah olliwers if . 
the Consolidated "Vall 


Upon the petition of the complainant, Frank Seaman, 
for leave to file an amended and supplemental bill, 

Thisday came both the complainant and the defendant, 
(10) by counsel, and the defendant moved the court lo 
dismiss said peution on the ground that i copy of said 
amended and supplemental bill had not been served dn ie- 











nd said Jolusen: ae 
a5 ind: things preteen cordance with the former order of this court tive days prior 
. show the ecollusiveness to this date; whereupon, the complainant mured the court 
Ings. fur an extension of time within which to file said amend- 
tint leave be ranted ed and supplemental bill, Upon consideration whereof, the 
oleynental tit] gageabaest court doth overrule the snid motion to dismiss the petition 
1 alleging (he paabbers aforesaid, and doth extend the time for filing said amended 
| and supplemental bill to the third day of December, 1900, 












re 

pea e hale ee ram 
i ert, " sedied PLE ick eT . 

Phin ai Ss eae are ath 

= i rs FS = ee aT | es 4 


a a no y ay ; ' ' ' re, ‘ ‘ 
a a ‘a YES ree a) eee . a ee aes NM ile 
= . . ~ Le © tied uF ~s , i on Ses ha el ‘hy A >) =e Ll 1 . 


= tae — - 
ete tae ee ee ee 


+ 


# ri -2 
”, ts a ie 
7 ak sf 


- 
eet. 


- 
etek & bade cae a 


) BERLINER GRAMOPTIONE CO., APPELLANT, , 


rah) me tdel sad supplemental DIN, haying furuisted qi 


cefeudint’s counsel with a copy thereof at least tive dass 


Ledore the said last named date. 


Andiat another day, to-wit: At an adjourned tern af 


sald court hetbat Harrisonburg on Monday the Srd day of. 


Decembor, A. D., 1900, before the same judee cane avin 
the partios by counsel, and the following order was cutered, 
ba-wit: . 


ORDER DEC. 3, 1900. 


Prank Seaman, Complainant, 
OE SUS es ' 
' ' n Path: 
Beriiner Gramophone Company, De- He daquity Sos) 
Forciant. 


(41) On this Sra day “of December, 1900, came the com: 
plainant and defendant, by counsel, in) pursuance of the 
order entered herein, on the 2kst day of November, [ae , 
and thereupon, the complunant asked leave to file his sup. 
plemental bill im this cause, as prayed for in the petition 
heretofore filed by him, to the filing of which bill the de. 
fondant. the Berliner Caamophone Company, by counsel, 
objected, 

pon consideration whereof and areuiments of counset, 
the court doth overrule said objection ; and leave is granted 
to the complainant ta file his said bill, which is accordingd, 
done, and thereupon, the defendant is permitted to plead, 
answer or domurat January Rules; and 

Thereupon, the defendant moved the court to require 
jhe plaintil to pay the costs in this cause up to the tiling 
ef said bill, in aecordanee with the equity rules; but com, 
plainant, by counsel, objected, and the court sustained the 
(i2) objection and permitted the said bill to be filed, 
Without Costs; ana 

Thereupon, the complainant moved the court to award 
a temporary restraining order against the defendant, a 
prayed for in said supplemental bill in connection with bras 
prayer of the original bill; to which motion the defendant, 
Ly counsel, objected; whereupon, it is further ordered thie 
-1id motion be doeketed, and that Jeave be given the con: 
plainant, ton days from the date hereof, within which to tily 
stich proper proof as he may be advised. in support of bis 
-aid motion for said injunction; and, thereafter, the d: 
fencant shall have ten days, within which to file stich 
peaper proof as it may be advised, im opposition to thie 
eoauting of said injunction; and 


gpon which fast named date the complainant WIAY ppeseart 
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VS. FRANK SEAMAN, APPELLEE. , ? 


Thereupon, the plaintiff shall have five days within 
which to file any proof in rebuttal. 

Whereupon the hearing of suid motion shall take 
place upon ten days notice to resident counsel for the de- 
fendant. 

And thereupon, the complainant at this time filed his 
(13) supplemental bill, which, by consent of counsel for 
complainant and defendant, is not copied in this transeript 
of record. 


And at another day, to-wit: in the clerk’s office 
of said court, at Harrisonburg, on Vriday, the 7th day 
Deeember, 1900, came again the compl: Sea by coun- 
sel, and filed an ‘amended “supplement: al bill, in words and 
ficures following, to wit: 


AMENDED AND SUPPLEMENTAL BILL. 


Frank Seaman, Complainant, 
HET SUS : 
1 = 4q 4 
serliner Gramophone Compa- 
ny, Defendant, 


- Action No, In Equity. 


AMENDED SUPPLEMENTAL BILL or ComMPpLatn’, 


fo the Judges of the Cireuit Court of the United States for 
the Western District of Virginia. 


frank Seaman, a citizen of the State of New York, re- 
siding in the city of Yonkers, brings this his amended supe 
plemental bill against the-Berliner Gramophone Campany, 
a corporation organized under and by virtue of the laws of 
the State of Virginia, and having its paincipal phice of 
business in the city of Roanoke, in the State of Virginia, 
amd thereupon your orator complains and says: 


(14) 7. That he filed his original bill against the defcnd- 
antin this court on the 25th di iy of June, 1V00, wherein he 
prayed an injunction enjoining and restraining said defen- 
dant, and others acting for it, from. selling, delivering or 
parting with certain gramophones, records, matrices and 
goods, | orsany of them, serving to your orator, and from 
using certain matrices produced for and on account of your 
orator, and, likewise prayed the mandate of this court «i- 
recting the delivery to your orator of certain gramophone 
records and goods therein particularly set forth. And your 
orator shows that at the time of filing his said original bill 
this court granted unto your orator its pecliminary Injune- 
tion, restraining said defendant, pending the determination 
ef this action, and antil the next term thereof to be held 
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Horable court, from selling or disposing of any’ 
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by this 


Il. \nd your orator further shows that since the filing 
of Tis said original bill and the granting of said injunction, 
namely, on the Gth day of August, 1900, said defendant 
moved to vacate said injunetion, which motion was op- 


i= 


(los posed by vour orator, and that said motion was con- 


tinued untilthe Lith day of August, and the same was 


from time to time continued and argument had thereon, 
the same being heard upen the aftidavits filed in support 
af and in opposition to said motion, nntil on or about the 
lirst day of November, 1900, Whereupon the order of this 
court was made and entered, whereby it was adjudged anid 
decreed that said motion to dissolye said injuynetion be and 
the same thereby was denied, and said injunction was con- 
tinued until the final hearjpg of this cause. 


Il]. Thaton oraboutthe 6th day of September, 1900, and 
subsequent to the time of filing the original bill in this ac- 
tion, and upon the argument of the matters and things in- 
volved in said mation to vacate said ipjunction, and there- 
after in course of the conduct of said argument and case it 
has been disclosed to your orator for the first time that cer- 
tnin things and matters existed at the time of drawing of 
the bill of your orator, which were not then known to your 
orator, and, likewise, that certain matters and things have 
(16) occurred and transactions lave taken place since the 
filing of said bill, all of which are feeessary and material 
to be alleged by your orator ‘and shown in and upon the 
prosecution of this action, and the obtaining and sustain- 
ing proper orders and decrees therein and the protection 
of the rights of your orator, | 


IV. And your orator further says that he is informed 
and believes, and charges the fact to bo, that in or about the 
month of June, 1900, a certain consolidation agreement by 
and between the defendant herein and the United States 
Gramophone Company deseribed in the original bill in this 
aciion was centered into, by the terms of which agreement 
the stock of said twe corporations severally was to be ac- 
quired by some trustees, and the stock of the new corpora- 
tion, formed or to be formed, was to be issued therefor, or 
Lrust certificates in lieu of said stock were to be issued to 
the former holders of stock of said seyeral corporations 
and to take the place of the same; as to the exact and full 
description, terms and conditions of which agreement, your 
orator has no personal knowledge. 


(17) V. That also and likewise, intending to injure and 
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VS. PRANK “EAMAN, APPRELER, { 
¥ Fy. "ey * | am | 1 | i on te i - We : 
fany damage your orator, the United tates (f) 


‘mophone Com- 
pany and the defendant herein have 
- 







couspired and eon. 
federated together, and with sundry ofher persons, for the 
litiange purpose of injuring and def ‘anding your orator, and of Pos 
euon, Y fusing anid causing to be refused to him, the delivery of 
- | idane \ such goods, so as aforesaid required, and likewise of fop- 
a feiting the contract aforesaid between the durendant herein 
SKM | and your orator, and likewise for tho Purpose of forfeiting 
wig 3 sald contract, so as aforesaid exisung between the said 
FEO, i companies ; and that for sueh Ppupose, aad in pursuanes af 
Ppart such conspiraey, the defendant has, since the date of the 
the bringing of this action, served, or caused to be served, no- 
_)f this Gice of the eaneellation of sald contraet NPOn Your Gratoy, 
wl il Which notice of cancellation, however, is entirely insutli- 
anid erent, both in lawsand in equity, and is notin conformanes 
COU foor in complianee with the terms of said coutract.. That, 
also, and likewise, in pursuance of said canspiraey and 
bo itnad i MEMO RIOTE, the United States Gramophone ( ‘OLUP ALY: hits 
Leta ' served, or caused lo be served, upon the defondant herein 
ex Ty: (tS) i notice af cancelation af Ils sald Contract, whieh 
‘here: | mouon, however, Is collusive tnd Hraudulent, und intended 
Ry wai operate to the prejudice of your orator, in his ridhits, as 
Cees aloresiid, ind was not properly given, vor is the same jus- 
' tified by the terms ot Stid coutraet. 
neaf ; 
a | VI, Likewise and in like mManher you orator alleges 
S tie having learned the sume, as aforesaid, sineo the filing of 
afew sud bill, and charges he fact to be that the defendant 
ab thie herein con tractod and paid for, iid owned soul Controlled, 
SfULiie aut the Ume of (he bringing of this SUI, ad how awns ail 
wre : controls, for the Purpose of its said business tnd other. 
Wist Owls, and 1s terested ih, ane lias paid for the 
; PALENTS, Process, trventions and discoveries of of one 
runed 2 Mldridge WR. Johnson, who, during’ the times sey forih 
ual hat J In siid original bi of your OMitor, was the manufaer- 
nt by | rer, by, throug wd from whem your orator anid the de- 
suites honda Oblained Lhe “OOS dealt ill, as seq Forth, themed three 
this ; the detoudiant had, and continues to have,contidential rela- 
ILENE i (19) tions with sit dohtson, whomade Wlidavits.for the (les 
VAS fendant, aud has, since the filing of said bill, as aforesaid, 
py eri and since the ranting of said injunetion, eared, likewise, 
1g OF since the order sustaining the same, continued to niinulaet- 
ua HW } ure, use and vend, the gramophones, gramophone fous 
(Lots 3 and records deseribed in the bill of compliint herein, lay 
| full ine, by and with the Consent and Connivanee or the defen. ° 
all | dant, Immediately after the franting of said InjuNetion, on 
the 2ath day of June, 1900, cancelled an order, which was 
and then being filled by him for the defendant, having delivered 
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¢ightcon hundred gramophones and a laree quantity of re. 
cords, upon an order for twenty-five hundred of such veri 
























































: vphones and a much larger quantity of records, and there. 5) 
by and in such collusion haying retained aw large quantity : 4 
of such goods and records, which suid Johnson immediately of 
B= jlaced upon the market, and which he continues to make y 
- ‘i vend and use, in contravention of the order Of this couse, . ‘ 
said Johnson being a resident of the State of Penusyvivanis inc) 
and the city of Philadelphia, and without the jurisdiction *Io 
of this court. fe) 
(20) VIL. Also and likewise, your orator alleges (hat the th 
defendant, prior to the month of June, 1900, prepared, and | dr 
: curing such month, secured and had in its POssessiftt, da 
f ready for issue and distribution, large quantities of printed pe 
matter and other literature, and prepared and issued a ery. OPI 
tin catalogue and price list of records and goods, all for th 
the purpose of actively engaging in the distribution and gy 
; stile of the gramophones and gramophone goods, so ae. uP 
3 scribed in the bill of complaint herein, to the public, in wea 
contravention of the rights’of your orator, and AGUINSE Goon Mi 
conscience and equity ; and in such undertaking, hired ane ee dei 
baat employed managers, salesman and others, in and about its ; we! 
DXi preparation, to do the business, in violation of said eon. ga 
: tract with your orator, set out in his said bill. , . oh 
ry 
. VIEL. Likewise, and in Jike manner, that said Jolin. : ge (23 
; son used, and was permitted by the defendant to use, its tio 
| plates, cuts, advertising matter and copyrighted trade- ; ie 
mark of the said United States Gramophone Company, Se ok 
With which it has so consolidated; said company being 6 oe Ber 
(21) likewise without the jurisdiction of this court; the _ the 
same being a corporation, arganized under and by virtue , ~ tol 
of the laws of the State of West Virginia, , SP Bits A Spho) 
? by 1 Suae Of 1 
are. IX. Likewise, and in like manner, that the Consoli- eee) Ea legen 
ik dated ‘Talking Machine Company was formed under and, Tae Fe Bon 
| ‘i by virtue of the laws of the State of New Jersey, for the | ~ Ber 
aan purpose of effecting the consolidation of the defendant | pons 
With said United States Gramophone Company, aforesaid, — |) ‘line 
, and that it owned and acquired, or that for it WEL ON teal | pro}! 
te and acquired, a great and preponderating majority of the ] and | 
rt: shares of stock of the defendant, and of said United States } anc 
ia Gramophone Company, wherein and whereby, and by ride Stat 
son whereof, said corporations became, were, and are, in \ hay: 
Mia fact and in equity, consolidated, : * use 
ee: sive pat Ds Wie ote | ator 
Buk X. Likewise, and in like manner, that said Consolida- sh 
1 i ted Talking Machine Company of America, under the eon- : - (24) 
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trol, direction and guidance of the ollice 
Cmployecs of the defendant, 
phones and sramophone goods, 
plaint herein, the exelusiy 
olfering the same, by such ulvertisements, poy sale to the 
(22) publies but that by reason of the Me veranted bepo. 
in to enlarge the injunction so. as Aforesnid, latiak <aja 
duidvertisements were discontinued ane sade Detdyiekice fg. 
Johnson, and the Ollicers, dirceturs AM aAPEHIS ot the de- 
fondant, proceeded to make atliduayits lenying violations of 
the injunction order so granted herein s and the sitd Je]. 
dridge Ry Johnson thereupon assumed the name © Consoli- 
dated Talking Maehine Company,” snd entered into busi- 
hess thereunder, selling by and under sais 
ophones, gramophone goods and records, so, as oresaid, 
the exclusive nehe and property of your orator: and that, 
in the business of said Consolidated Talking Machine Com- 
puny of America, and said Johnson, doing business under 
such name and under the nanye of Consolidated 4 aking 
Machine Company, many of the former employees of the 
defendant, collusively discharged by it for that purpose, 
were re-employed, and took up the business, so, as fore. 
sud, enjoined by order of this honorable CouUrL; said ofli- 
cers, Ciiployees and agents of the defendant, Huarantocing, 
joining in and carrying forward the tlvertisements of suid 
45) Johnson, under said Hite, and wed of snid corpora- 
Hon in the sale of such tachines, 


Ms, directors agi 
ST eRearey advertising “rnino- 
“OS alleged ji ihe com. 


@ property of your OFUGar ae 






















I itine the erin. 


NI. Your orator in like hianner ay 
Berliner, mentioned in the original bill herein, invented 
the talking machine covered by the patents therein Wels 
tioned, he invented and coined the arbit ‘ry Hamme “oyanio- 
phone” and applied it to the Sid inveution as descriptive 
of its origin and ownership, and by said name the said in- 
vention of the said Berliner at once became kuown, and so 
continues to he known 


at the present time, aud the sid 
Berliner thereby acquired a property right in it asa trade. 
mark, Under assienments tnd Heenses from te said Bey. 
liner, the right to use the word “gramophone 7s CXClUsiye 
property right of the United States Ciramophione Cosnpocttiy 
and the defendant herein, ane through them of your orator, 
and has dood extensively used by hint in (rade dn the United 
States and with foreign Countries, ‘The public generally 
have acquiesced in ihe rehet of your orator to the exclusive 
use Of said name and in his tite fo the same, and your op- 
alors rights in the premises have not heen infringed sinee 
the coining and adoption of the sald ward by Berliner to 
(24) the present line, with the excepuion of the jnfring- 
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VS. PRANK SHAMAN, APPEL, Bs) 
upon the grounds aforesaid ; and, on aecountof and by ven 
son of said allegations, allowes that it has been di: tured) in 
an amount not less than two hundred thousand dollars, ni 
thereby demands judgment against your orator, the com: 
plainant in this action, and the defeudant iu said suit at 
law, for the sum of two hundred thousand dollars, besides 
the cost of said action. 


XV. That other and outside of said patent, as afore- 
snid, in said original bill set forth, the defendant bercin 
has no substantial or tangible assets or property, nod a 
judgment avainst said defendant would be of no avail. 


AVI. That your orator has no adequate remedy at 
law for the redress of sueh wrong, and, uuless he receives 
the protection of this court, he will be wholly without rem- 
(27) ‘Pherefore, your orator stands in need of equitable re- 
lief having no relief save in this honorable COUPE ne in 
addition to the relief asked in his said original bill, prays: 


First, That your honors grant unto your orator your 
writ of injuncuion, special, until the hearing, and perpetual 
thereafter, enjoining and restraining the said Berliner Gram- 
ophone Company, the defendant herein, and all persens or 
corporitions chaning toaweb under its qoathority, from: ean- 
celling said coutract of Oetober POth, ES0G. between rhe 
Berliner Ciramophone Company, and your oratar, or said 
contractof Seplember Yud, L805, by and ae con the United 
States Gramophone Company, nde AW. 1, doness and, 
also and likewise, a’certain coulract, Tied on the 4th diay 
of October, S05, ae the United Stites Ciramophone 

rompianv, and one W, Jones, both of which ast men- 

tioned contracts, have et transferred ta and beecanye the 
property of the Berliner Gramophone Company, or of any 
or either of said contracts; and that all persons claiming 
tone under the authority of the sail defendant be like- 
wise, enjoined and restramed from caneclling, causing or 
(28) allowing to be cancelled such or any of such con 
tracts, 

Seeond. That the defendant, its ollicers, agents and 
servants, or any of hem, be enjoined and rostraite 4“) froin 
selling or offering for sale, any machines, records wr other 
similar eoods, aula the name, style or designation of 
eramophones or gramophone woods, and be enjoined aud 

restrained from the use and employ iment of said gage, in 
auy winner whatsoever, and from authorizing or allowing 
aiy other person, firm or corporation, to employ the sane, 


save under and pursuant to rights and privileges acquired 
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fel fa BERLINER GRAMOPTIONE CO., APPELLANT,” 


bv reason of said contract of October LOth, 1896, with vos: 
aoroitor, 


Third. That the said defendant may be deerced to pay 
io your orator full compensation for all loss or latices, 
which he has sustained by reason of the aforesaid preny 


a > 


Pourth. That the said defendant, the Berliner Grane: 
phone Company and its officers may be enjoined anid re 
strained from in anywise carrying out, or Qtlompliig te 
carry out, the agreement of the 5th day. of June, L000, fer 
consolidating sid companies, referred to in ‘é Exhibit it's 

20) cular?” and from effecting or attempting to elect, 
any consolidation with the ‘onsolidated ‘T alking Macha 
Company of America, or any other corporation ; and be 
required to produce and hile with the clerk of this court, 
pending the determination ‘of the matters in controversy 
in this cause, all of the originals of said contracts, ayrer- 
ients, notices, patents and improvements thereon, which 
we the subjeets of the contracts aforesaid, that the same 
may be subject to the future orders of this court. 


ifth. That the said defendant, the Berliner Cirame- 
phone Company, its officers and attorneys may be chjoined 
and restramed from tn anywise prosecuting, conducting or 
curryine forward in aay manner whatsoever, undid after the 
final hearing and determination of the issues, matters, 
things and questions whatsoever, joined, raised or present: 
ed in this action, said action at Jaw, brought by it agaist 
Your OFator, 


Sixth. Phat your orator may haye such other and fur- 
ther relief in the premises as the nature of the circum. 
stanees of the case may require, and which to your honor: 
(30; able court may seem eqnitable, to the end, therefore, 
that the said defendant may, if he can, show why your or- 
ator should not have the relief herein, and in lis said orty- 
inal bill prayed; and may in, for and aecording to bis he-t 
and utmost knowledge, remembrance and belief, full, true, 


direct and perfect answer make to all and singular the 


premises. 


May it please your honors, the premises considered, ¢ 
vrant unto your orator not only a writ of injunetion issu. 
ing our of and under the seal of this honorable court, en- 
joining the said defendant as heretofore prayed, but alse a 
writ of subpoena to be directed to the said defendant, thir 

suid Berliner Gri unophone Company, merein and therely 
eommanding it nt 2 certain time and under a eertain peu 
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SIPE & Hy 
WALDO G. 
of Cc 


. Unrrep St, 
Southern Dist 
City and Cou 


On this Gt! 
dred, before m 
known and ky 
made solemn o 
plemental bill 
the contents tl 
knowledge, ‘exc 
formation aie | 
to be true. 








Sworn and 
cember, 1900.. 


[Seal.] - 


(32) And ata 
Office of said co 
D., 1901, came . 


bupplemental bi’! 
following, to-wit 
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VS. PRANK SEAMAN, APPELILER., Ih 


alty therein to be be limited, personally to tppoar befare 
this honorable court aud them and there full, true 
rect answer make, but not u 
benefit of whieh is expressly waived by your orator, ta all 
and singular the premises, and further to stand Lo, perfor 
and abide by such further order, direction and deerre there. 
(91) in as to this honorable eourt shall seem meet. and 
which way may be made aginst itin the premises wud as 


shall be agreeable to equity and wood conscicnee, and your 
orator will ever pray. 


thevl adie 
pan oath or Afirmiation, the 


PRANK SEAMAN, 
WALDO G. MORSE, 
Solicitor for Complainant, 
STIPE & HARRIS, and. 
WALDO G. MORSE, 

of Counsel. 


Unrren Spares or Ay BARLOAS 
Southern District of New York, } ss. 
City and County of New York, 


On this Gth day of December, one Hhousand, nine hun. 
dred, before me personally tppeared frank Sesman, 
Known and known to me to be the above plum, whe 
Hite solemn oath Chat he has read the foregoing and sup- 
plemental bill of eomplaitt subseribed by hin 
the contents thereof, and that the same 
knowledge, except as to the matters the 
formation and belief, and as to those mia 
to be true. 


tio babes 


wnd kitaws 
is true of his own 
vein stated on in- 
tiers he helieves it 


WRANK SEAMAN, 


Sworn and subscribed before me this 6th day of De- 
cember, L900. 


[Seal.] PRANK COCHRANE, 
. Nowiry Public, 
New York County, 


(82) And at another day, to-wit: At rules in the clerk's 
oflice of said court on Monday the 7th day of Jiunuary, A, 
})., 1901, came again the defendant by counsel and tiled 
wud vutered its demurrer to the Complaimane’s amended 


supplemental bill, which demurrer is in words an 


al ivures 
following, to-wit: 
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ae BERLINER GRAMOPHONE CO... APPELLANT, Vs 
DEMURRER. vee aie 
> , * . , P 
Pronk Seaman, Plaincdlf, } s 
Hersepiist ( fan Peruri Nw | Gth, lhe bi 
F Cintimophone Company — er i the contract of ¢ 
' . ‘ye " . 5 . * 
Berliner Commo) } is based, the det 
Melcudane. said contract ip 
The demurrer of the above tnumed defendant (the Bisa and, therefore, ; 
liter Gremophone Company) to the mmended SUpplemen: “case would be’ or 
: tol billet complaint of the above named plaineiy, | 
The defendant by protest, not confessing or HERS}. 7th. The bi 
levine allbar any of the matters or thitigs in the said bil! October 10th, 18 
ls SA ba ‘: : an ; ° - 
ob cotuphunt contained to be true in sueh Dinner ana foray . equity cannot giv 
is the same are therein set forth and tlleged doth cheney of specific execu: 
lo the said bill, and, for causes of demurrer, shaweth : ; uno oe 
= = court of law for a 
lL. ‘That the bill fails to wllea@e that the plainti! cout | 
- e . - - pe e s - r r 
“a not, by the exercise of due and reasonable diligence, leave Sth. Che tiv 
asvertafived the matrers ani things which it it lewis Were : (35) of said bill 
vt the first time disclosed on the motion to vacate. the Nite 7 therein set Up an. 
ie baenusts “ard he original bill; the record on : the defendant ag 
pret) jiumetion awarded On the o1 bins gare , } 1" . 
om lisclosings that the plaintifl was in Possession af ; Circuit Court for 
a a 7 sions om as he now relies onat the time When the ‘ ho connection Wit. 
SURED IEEE ne <— P cause why the original Injection : ted. The fact th: 
stile Wits Isstied ae) show CLUSE W ty 5 | 
“| Hhl not be onlaroed, toowit: September 2h, 1900, ; way of defense, 
SS a ‘ October lUth, 189) 
: 2. Because the mitters aud) thines set Np oin the sail pon whieh thie 7 
saupuunvatona’ sUppletental bill have no relevaney t sep ting tle:netish at} 
baat hQnist] ' ach entire 3 
+ Hew enuse of netion, : Ot) The bill 
~ e. The fourth clause of said bill is demur ee te Sate Perch sevoral 
- Vs ‘ . i .¢ “teh Veclerres 3 i ‘ | 
enuse, When taken in connection with ur ere nm ‘ - tion, which are v 
“ ta oatil clause and filed by the complainants int HS CASE, other: 
‘ ‘ s . — . “as ‘ ' . d - . 
Hoy sivs that the contraet therein complained of = . AG ; yt Se 
HS peal) the individual stockholders of the Bertines é 10th. The bill 
i. i ene Company and Charles Adamson, and wot a ; uity appearing on 
Corseenpotyartye a wk ; jise 
ntact between the Berliner Gramophone reat eee ‘abies Whisietiors. «ty 
; " hited State ratboyy : ‘ : 
and said Adamson, or with the United States « | 7 rer appearing on t 
Company. thereto, and he pra. 
' I. iso faras the bill is intended to attack the agrees (36) whether he + 
3 iy i sh. 1900 referred to therein, it is pes en to the said bill, anc 
Ditecthl ) . whe i) ' ‘ , e 3 - | wer | ieenners ‘ aC ] it oz ’ b} 
Ss ah sa gE Pstockholders whos ; With Its reasonable 
(31) in not joining as parties the stock ? ‘ | 
~Hidh werecment, F We hereby cert 
’ . ‘ epee ‘ bd ; Ih ‘ Vie j i 'C 
ad wth. “Phe tifth clause of the bill isdemurrable, bn we 3 mY Opinion, well fo 
‘ . ‘ \ - . i . —. . > il - . 
Mrink Seaman, the plaintiff, is joe a ie Cipiionicin : 
en wees between the United Srates Gr: : 
‘YO any Contraers bye (Wee : “os 
Eoin amd the Berliner Gramophone ge ee 
sind ; . tom ‘ that ¢ 
eatithed to no equitable relief on the greunc 
: : eK | , > ise pies a) At 
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APPELLANT, WS. PRANK SEAMAN, APPETIIER. Lz 
saul companies are vio] 


wing the coutriet betwe 
selves, 


OH thom. 


Oth. The bill is demurrable for 
the contract of October 10th, | 
is based, the defend 


| i the reas Nat. 4 uy 
| Tn Reaity. Newt eason that, under 


506, whereon this Chute stig 


ane Company lias the Neht toterminate. 

. | said COMPEPACE Thy the inode mnie Matnher preseribes| therein, 

ee See tnd, therefore, any deeree that court might make in this 
mmended: sapped nays: 


L plaintiff ease would be or may be nullity, 
rend pave aly, 
. Hifossiny OT GW pee, 
ese ae the sand da! 
SUCH peti ned festa 
itllowod clotdy cle aeper 
uirrer, stumwerh 


7th. The bill is demurrable, beeause the contrnaet of 
Oetober LOth, [896, is of such a character that courtat 
equity Cannot give the ilirmutive relief prayed for by way 
of specilie execution, and fop the further reason thay the 
complainant has a complete and equitable remedy in it 
ett Mie ntdod could court of law for any breaeh of said COHLTACL, | 
camible diligence, lay Sth. The twelfth, thirteenth 
Which it atleaes wor (86) of said bill are demurrable 
Selion to vVitente the ue therein set up and refe 
nal bills the record ot the defendant ‘1g 
WHS VU possesstati af Circuit Court for 
Hhatthe time when ov no Connection with this litigation and was properly institu 

We origiual iijueetien ted. The fact that the defendant ino this prececdinu, by 
mnber 2 fri. Va, way of defense, sets Up various breaches of the COMP MEGL of 


and fourteenth pa ragraplis 
because the action at law 
rred to as having been listituted by 
ainst the plaintil! in the United Stares 
the Southern Distriet of New York has 


ee er ee October loth, IsvG. committed hy the plaintll is te eround 
Ne oe : mi a 1 TSS « Upon which the defendant can be restrained from prosecu- 
‘ Sia a : WATE Que its action at law for (damuces for said breaches, Ho ee- 
| al | mand for damages beimg made by delendant th this ease, 
Wh a Wesnepertiste thc. Vth. The bill is bad for mullifariousness, inasmuch a> 
HI oe URANUS iinet i seis forth several grounds of complaint and causes Ol ac 
2 oh the contrac! referge i tion, which are Wholly separate and distiner from cach 
ylainants in vis cates whic 7 
ba complained of is a ees | | | | 
NGS ON CHA TTT I 10th. The bill is generally demurrable for want of Oq- 
» Adamson, iad net wify appearing on its face. 
Te OP . . nt 
Bee ca dlibe Wherefore, and for divers other food CALISOS of demure: 
Sai rer dppearing: on the said bil, this defendant doth demur 
thereto, and he prays the judgment of this honorably court 
ed to attack tue were: (36) whet her he shall be compelled to make any auswer 
herein, bois defective to the said bill, aud he humbly prays to be hopes dismissed 
ockholders who sty With its reasonable costs in this behalf sustiined., 
i We hereby certify that the foregoing demurrer is, in 
; sdemurrable, because 


. my opinion, well founded in point of law. 
her a party to nor ur 


> ood States Gramophone MARSHALL McCORMICK, 
i ‘ane: Uonrpanr, anil ts | WM. GORDON ROBE UTSON, 
ayeund that cither of ALBERT B. WEIMER. 
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Thomas S. Tarvin, being duly sworn, de ‘poses and says ; (38) 
Hint he is the pre sidont of the Berliner Gr mMophone Com. 4 ma 
paly defendant above named) and that the foregoing de. Mran 
INurrerois Got aiterposed for delay. : 7 
ee . Berliner G 
PIPOMAS 5. PARVIN, | fendant, 
swork aid subseribed to before me this 1th d: wy of : ANswe 
Peceinber, oA, Bee Lugo, : ; , 
1 
| Seal. | fe A. FENSTERAA lx Rk, j The Bi 
Notary Public. above ham) 
\idoat the same rules, to-wit: on Tuesday, the sth nee oF exh 
lee act dares. n. 19, 08 amended a 
[ AN i, | » EVEL Ul ay, = Vy CrbiliG: 7 ava the complainant, such parts | 
lia counsel, and the followin order was o = . 
as entered, tuewit: saty for it 
ORDER JAN. 8 1901. t Tand 
, r ; men I 
Pronk Seaman, Complainant, negli 
o and supple 
Vi ) Ce, ‘a ts [i iD it Ms x | ¥ r 
‘eel Incr Grsanophone Company, De- (00 “UMNY. Sat It. 4 
fends. tained in 
‘a. . | . ‘ mental bill 
Plie thefenent Ravine at this dhomeary ales. Pod, 4 (39) of tl 
Hed ots ctemiirrer (a the daimended-supplenrmentub hill, here: have any 
tofere Thou, by leave of court, on this, the Sth diy of wan place since. 
LEAN, load. coe thie plaiptalt, Prank Seaman, by counsel, F necessary | 
HH Thereupon set down the said demurrer of the said de- ‘ of obtainil! 
Kei Go the said ateendod stppheanential bill, for arcu the protec! 
Mien. a ' referred to 
Atel itis further ordered that is SOON As the demurrer ! wholly im 
Shiail have been passed upon, the defendant shall have leave ; raised by 
te piead ar answer thereto, as he may be advised, in ae: therefore: | 
comlinoe with equity rules. has been | 
i 1 J 1 ha ; i 
And, now. at this day, come weain the complrinnne aie 4 
mud the defendant, by counsel, be fore the same Judie, ane v4 
Hie devorutant, by counsel, ullered his auswer to the wiueene- ; ed in para 
al-supqilermetnl bill, whieh is permitted hy Lhe COUrL ba be | and partic 
Hid, aidis. together with the exhibits, in words snc ties i aereemen! 
Gous falbawing, to-wit: the Unite: 
i of any ag 
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VS. FRANK SEAMAN, APPELLEE, — - 38). 
ANSWER. 
Isun Uxirep Srares Cincur Court iN AND FOR THE 
(as) Wiestern Districr or VIRGINIA. 


rank Seaman, Plaintiff, | 
Os. i Action No. 1, 
Berliner Gramophone Company, De- {tu Equity. 
Conelant. ; | 


Answer to AMENDED AND SUPPLEMENTAL Bink opr 
CoMPLAINANT. 


The Berliner Gramophone Company, the defendant 
ahove named, saving and reserving roitself alband all mar: 
hereof exceptions to the manifeld errors contained in the 
amended and supplemental bill for auswer thereto, or to 
such parts thereof as it is advised it is material and neces- 
saty for it to answer, Sitys: 


land LH. ‘Phe defendant admits the truth of the aver- 
ments coutained in paragraphs | and IL of the ainended 
and supplemental bill. 


ltl. The defendant denies all of the avernients con- 
tained in) paragraph TPL. of the amended aid supple. 
oiondabl bill, Nee aaattors and tines existed at thor totine 
cayy of the drawing or tiling of the Orre tnt ikl, nor 
have any matters and: things occurred. or (riaisactions taken 
place since the tiling of the said original bill which are 
necessary to be alleged by the complainant for the purpose 
of obtaining and sustaining: proper orders and deerecs tor 
the protection of his rights, All of the noatiers and thanes 
referred to in the said amended and supplemental bill are 
wholly immaterial and irrelevant Lo the cause of action 
rrised by the original bill, and the defendant believes, und 
therefore avers, that the said amended and supplenmoutal bill 
has been filed for the purpose of delay, and to confuse tlie 
issue raised by the original bill, 


IV. The defendant denies all of the averments CON LELILE 
ed in paragraph LY. of the amended and supplemental bill, 
and particularly denies the existence of auy consolidation 
Aereement between the Berliner Gramoplone Company and 
the United States Gramophone Company or the existence 
af any agreement between the said companies of the kind 
mentioned in said paragraph TV. or that any such agree. 
ment ever existed. Tf the complainant ites, di pakrit- 
(40) graph IV. to refor to the agreement of June ath, 
1900, an inspection of said agzeement, a& Copy of which lies 
been obtained from one of the signers thereof and is at- 
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20) BERLINER GRAMOPHONE CO., APPELLANT,” 
tached hereto, marked | Exhibit AS’ will show that ie 
suid gs sreement was hetween certain of the stockholders of 
the Berliner Gramophone Company, certain stockholder. 
of the United States Gramophone Company and Charles 


Adanison for a sale of their stock, and that neither the Ber. - 


liner Gramophone Company nor the United States Crame. 
potartie Company was a party to the said agreement. ‘The 
defendant is advised, and, therefore avers, that the: matter 
as averred in paragraph TY, is irrelevant to the Issue in 
this cause, and that this court in overruling the compliin- 
Ant’s motion to enlarge the original injunction decided that 
such matters were irrelevant, 


V. The defendant denies all of the averments containe | 
in paragraph V. of the amended and supplemental ee aes 
the defendant particularly denies that it conspired with 1 Mt 
United States Gramophone Company or with any other pers 
son or persons for the Purpose of injuring and pean 
the complainant, oy of refusing and caus ng to be refuses 
to him the delivery of goods, or for the puryose of forfeit. 
(41: ing the contract between the defendant and ke 
plainant, or for the purpose of forfeiting the contract ae 
tween the Berliner Gramophone Company and the l bite 
States Gramophone Company, and defendant also pi rally: 
ly denies that in pursuance of any conspiracy it Here “ 
caused to be served notice of cancellation of the contraet 0 
October 10th, 1896. The defendant also partigutinrty sf 
nies that the notice of cancellation referred to in paragrap 
V. was insullicient either at law orin equity, or that i \ i 
not in conformance to or in compliance with the syatiey 0 
the contract. The defendant also further denies os de 
pursuance of any conspiracy or agreement the United mie 
(vramophone Company served or caused to be ery ee 
the Berliner Gramophone Company a notice of days it an 
of its contract, and it denies that the notice Sore a 
conclusive or fraudulent or intended to operate to the pre 
judice of the defendant and was not properly given. 


Vi. The defendant denies that at the time ef the Hae 
ing of this suit it owned and controlled or at the Linge 
time owns and controls for the purpose of its Hasan i 
otherwise, or owns and is interested in and Hine an #3 
(42) the patents, processes, inventions and Hepes bh 
one Eldridge R. Johnson. The ee nae Se tican 
or to the filing of this bill the said Eldridge i dO es 
manufactured gouds for the defendant, but it « ayer A 
it has and continues to have confidential relations ni a: 
said Johnson, The defendant admits thas tha CR ia 
son, since the granting of the original injunction 
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V8. PRANK SHAMAN, APPELLER. ~ Joss a 


suit, has manufactured, used and inve 
vramophone woods ane records, but it 
done so with the consent ant connivance of the hefendianit, 
ane it furthor denies that by and with its CHNSHHE Aad Goi 
Mivance, immediately after the Sranting of the injpanetion, 
the said Johnson cancelled aay order which wis then boli . 
filed by him for the defendant, or that thereby ind in col- 
fusion with the qlefendant the said Jolinson had retained a 
large quantity of graphophone @oods aud 
he placed such goods and records callusiy 
leet, 


hicd vramophones, 
deuies that tus his 


records, or that 
ely pon the mar- 


Vil. ‘The defendant admits that 
June, 1900, it prepared 
issue sind distribution 
wndoother Lteratiare 


prior to the month of 
ahd liad in its passession ready for 
large quantities of printed matter 
It admits that in the month of Jue 
iesecured and had inits possession lirge quantities of print- 
(49) od matter and other lterrture, and that it Ir pre- 
pared a certain catalogue and price list of records an 
Which it intended to distribute 
i had caneedled its eonte 
the reasons stated in 

eause, the defondane hy 


I roods, 
and issue to the public after 
act with the complainant. For 
the amended answer, tiled in 
ada right by reason af the Vey 
breaches of the contract by the complainant ta eaneeh said 
contract. The defendant is advised, and therefore 
(hat the preparation of sueh printed matter 
In no Way contravened the nehts of complainant. Asa 
matterot fact, uo such printed matter. or Cililowues were 
ever issued, published or distributed. Defendant denies 
that it hired and employed managers, salesmen and others 
in and about its preparation to do business in violation of 
its contract with the defendant. 


this 


avers, 
whl catnlowue 


VIIT. The defendant denies the averment paragraph 
VIIT. of the amended and supplemental bill, that the said 
Johnson used and was permitted by the defendant to use 
any of its plates, cuts or advertising matter or any Copy. 
righted trade-nrark of the United States Gramophone Cuim- 
pany. The defendant also denies that it has consolidated 
with the United States Ciramophoue Company, "The de- 
(44) fondant admits that the Linited St 
Company is a corporation 
Sue of West Virginia, 


les Came plone 
organized ander the laws of the 


IX. The defendant denies all the averments Contained 
in paragraph IX. of the bill, While it is true that a com- 
piny was organized under the laws of New Jersey under 
the title of Consolidated Talking Machine Jompany of 
Amerien, the said company Was not organized for the pur- 
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ve PERLINER GRAMOPHONE CO,, APPELLANT, 0¢ 


ese of cileeting a consolidation of the defendant with the. 
United) Siates (irnmoph the Company, nor wits any “lich 
consolithuion in fact effected. the defendant is ud vised, inne 
therefore avers, that it would bu levally Impossible for tse 
defendant and the United States Ciamophone Company ty 
consolidate or for beth or either of them to consolidate with 
4 Non Jorsey eorporation. Tt will be scen by iy IMS peel ion 
af the agreement of June Sth, 1900, hereinbefore referred 
fo. that the said agreement was a contract on the part «aj 


Charles Adamson to purchase and on the partol the stack... 


holders of the Berliner Gramophone Company nd United 
SOnhies Gramophone Company who signed suid Perr ele 
fo Soll their stock in the said companies, and that the said 
Adiin-on covenanted to organize a coporation under tli 
laws of the State of New Jerey, and to cel] ‘une Uransfer 
doy the stock aequired by him to said corporation. ‘The 
defendant is informed that in pursuance of the Sih aren. 
ment the Consolidated Talking Machine Company uf 
Aineriea was organized, The holders of ‘i considerable 
mijority of the stock of the Berliner Gramophone ae 
pany signed this agreement. The defendant is info bated, 
believes and therefore avers that the Consolidated Talking 
Machine Company of America has not issued any stock cer. 
Hifieates nor bas it engaged in Prospective business up Hs 
this point of time. Phe defendint is Infornyed br i 
Inatter af the organization of a new corporation siktt "1 ue 
Ihe Consolidated Talking Machine Company of Amerien 
Wis Hot one of recent consideration, but was the result of 
several years discussion and consideration amonest the 
stockholders of the Berliner Gramophone Company ciel He 
stockholders of the United States Gramophone OLN 
and that it was never intended by the stockholders Be aa 
Company to interfere in uny way with existing set ie 
the Berliner Gramophone fompany with the ine ues 
Gramophone Company. But the alpndane taal vist Bu 
(herofore avers, that the legations contained in pariescrinpl 
IN. are wholly iminaterial and irrelevant to the issue in 
(46) this enuse. 


NX. The defendant denies that the Consolidated Vale: 
ing Machine Company of A merica, under (he Se uns 
tion ind guidance of the ollicers, directors and maa i 
of the defendant, began advertising gramophone papel 3 : 
ephone goods and offered the same by A PALES To 
sue to the publie. Ttis true that fl mde e Meni Nike 
Wits isstied over the name of the Consolidated avaied ‘ in 
chine Company of America, but sueh tt ieee na 
fact published by hidridge R, Johnson, without the k 
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| RERLINER GRAMOPIIONE CO., APPELLANT,” 


not in this suit make any counterclaim for damages against 
Hic complainant for breach of contract, it has a standina in 
the Civeuit Court of the United States forthe Southern pis- 
trict of New York to maintain an action against compli 
nant to cover stich damages, and that the cause of ‘action 
in the said suit in New York is an entirety different: case 
of action from that in this case. To enable the court to de- 
teryniine the precise character of the suit instituted in New 
York, defendant attaches hereto and makes part of this an- 
swer a eopy of the complaint in the New York suit marked 
“Exhibit Be" "The defendant further states that Judes La- 
(49) combe in the suit in the Cireuit Court of the South- 
ern District of New York has expressly decided that the 
action in New York and the suit in Virginia may both be 
continued at the same time. The words of Judge Locombe 
ares "Phere is no good reason for suspending this cause 
to await the decision in the Virginia suit, nor for suspend- 
ine the Virginia suit to await this.”” A copy of Judge La- 
combe’s opinion is attached hereto, marked ‘Exhibit.’ 
The defendant avers that the facts averred in) paragraph 
NUIT. are wholly immaterial and irrelevant to the issue in 
this cause, 

NEV. The defendant, in answer to the averments of 
paragraph ATV. of the amended and supplemental bill, re- 
fers the court ta the copy of the complaint itself annexed 
hereto, marked ‘hxhibit BL” 


XV. The defendant denies the averments contained in 
paragraph NV. of the amended and supplemental bill. 


NVI. Phe defendant denies that the complainant has 
no adequate remedy at law, Thedefendant avers that the 


faers averred in paragraph AVI. are wholly immaterial wand 


irreleyant to the issue in this cause. 


Wherefore, the defendant, having answered, prays the 
(50) said original bill and amended and supplemental bill 
he dismissed with costs, 
BERLINER GRAMOPHONE COMPANY, 
By TITOS. 5. PARVIN,. 
President, 
Attest: 
[Seal. | EDWARD WINNEMORE, 
mecretary, 
MARSHALL McCORMICK, by f, 
WILLIAM GORDON ROBERTSON, by L. 
ALBERT B. WEINER, 
PREDERICK M, LEONARD, 
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Thomas 8. Parvin, being duly sworn, de 
that he is the president of the Berliner 
pany, the defendant above waned 
wil things set forth in the fore 


poses and says 
Caimophonue Com- 
» and that the mrters 
foing answer are true and 


| | cortect as fir as they are within his own knowledwe, and 
" Hi NY ise faras they are not within his own knowledee he believes 
OP this in. : 


F them to he true. 
IP ark! 


My Seca THOS. 8. PARVIN. 
«lt Lye ari =: 


the Sonik Sworn and subseribed to before me this PP 


burth day of - 
Lo idaat they January, ALD.) LO0L, 
and WILLIAM RB. STOKES, [Seal, 
| His caus 7 


Notary Publie. 
"Susp 


Jute Ua | “EXHIBIT A” WITH ANSWER, 
~ bbe 08" “Exhibit A.” 


paracercys hi 


Ligaen Gite de (Ol) This agreement made 5 J une, 1900, between Charles 

Adamson, (Purchaser) and the undersiened holders of the 

; stock and voting (ruse certificates of the Berliner Gramo- 

qT Gat a phone Company and the stock of the Uniqs! Sites Grameo- 
| dot, We 


| plrone Com patry (Vendors), Witnesseth - 
cet dpee Nace 


. That in consideration of mutual promises, the yeuders 
‘ | promise cach other and promise ue purchaser to sell, and 
Wticitied te (he purchaser promises the said vendors to Huy at the pri- 
Pall, ves und on the terms and conditions hereinafter stated the 
*  titant bie | said stock and voting trust certificates held by the vendors, 


Q's thet the that is to say: 
Merial siti 1. For every share of stock of ihe Berliner Gramophone 
Company (par value $100) whether represented by original 


priys the certificates ov by voting trust eertifientes, the price shall be 
cemtal ball S110, payable 850 in the 5 per eent., vold collateral trust 

certificates, hereinafter deseribed, at par, and S60 in the new 
MPANY, common stock, hereina fer deseribed, at par. 


2. For every share of common stock of the United 
dent. States Gramophone Company (par yalue $10), the price 
shall be $11, payable $5 in the 5 per cent, gold collateral 
(rust certificates, hereinafter described, at par, and SG in che 
: (92) new common stock, hereinafter deseribed, at par, 





re ie ‘7 . {= ae: ‘ 
3. Nor every share of preferred stack of the United wh sees Seek 
- hha ] States Gramophone Company (par yalue S10), ex-dividend , > ere. OR ae aed wt oot 
a iS ofS per cent. now due, the price shall be S16. payable $10 in RR 2th a es 
the 6 per cent. gold collateral trust certilicates hereinafter | 
| 
= 
q , me ) if a »" 
= ‘ . v bref ee | , n . Ny ra is \ * be a " "| 4 af ie er 


polly LERLINER GRAMOPHONE CO., APPELLANT, 


deseribod. at par and 85 in the new common stock hheredn 


“tt ibst rita ail peal 1” . 


4. The purchaser proposes to sell anc transfer the stort 
nequired by hime under this agreement to the Consolidared 
Talsing Machine Company of Aimeriea, or other new eur 
horanien to be organized under the laws Of the Stare m) 
Now Jersey, with a eapital of whieh $840,000 shall bes 
pereent. non-cumubative preferred stock, to be placed in 
the treasury of the new company, and to be sold only for 
Hs benehit, and the balance to an amount to be agreed upon 
between the said) new corporation and the purch: tment) teal 
exceeding $1,750,000 shall be common stock, out of w Vite ly 
he is to transfor and deliver to the vendors in this geree- 
ment, subject to a voting trust as hereinafter deseribed, the 
new common stack above mentioned, The purchaser far 
ther proposes that the new corporation shall cause to le is. 
sued and delivered to him 5 per cent. gold collateral trust 
certificates, running 20 years, and secured by a depoursit 
With it Philadelphia trust company of all stocks of the 
(03) Berliner Gramophone Company and the United 
Stites Gramophone Company aequired by him under this 
aereement, and such other securities as may be deemed de 
sirable to aequire, the form, terms and maximum amount 
of the said certificates to be agreed upon between fii ane 
fhe said ew corporation; aud with these said 4 per een 
gold colliteral trust certifieates the purchaser proposes. to 
intake the deliveries of collateral trust certificates conten: 
pinted by this avreement as above stated. 


ATL the new common stock, exeept a sullicient 
amount coqualify directors shall be transferred to Charles 
Aciunson, Thomas &. Parvin and Kmile Berliner, and such 
ther person or persons as may be matually agreed ape 
nud designated by them, to hold and yote as trustees for: 
period of ten years, for the additional security of the ite 
perecnt. gold collateral trust certificates. The new stock 
to be issued tu the vendors in this agreement will therefore 
be the trus! certificates of the said yoting trust ; 


The purehaser proposes to take from the new cor- 
poration an agreement onits part to list its stock, its voting 
trust certificates and the 6 per cent. gold collateral trust 
certificates on the Philadelphia Stock Exchange ; 

a All stock certificates of the Berliner Cramoplone 
(od) Company, except enough to qualify directors, all vot- 
ine trust certificates representing stock in that company, 

nnd all stuck certificates of the United States Gramophone 
Company held by the vendors signing this agreciment, ex- 
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Witness the fo| 
and year aforesaid. 


[Seal. | 


Names. Seals. [i 


{Seal. | 


EXh 


Unirep Srares Cr) 
(55) 


Berliner Gramophoi| 
against 
Frank Sean| 


To the above named 


You are hereb| 
in this action and t 
plaintiff’s attorneys 
this summons, excl 


of your failure to a)| 


Against you by defay 
plaint, 

Witness, thi 

, Justice o 

[n. s] Manhatt: 


ile 





and year aforesaid. 


VS. FRANK SEAMAN, APPELLER. “7 


cept enough to qualify dircetors, shall on notice from the 
purchasers be deposited with a Philadelphia trust com- 
pany, to be designated by the purchaser, in exchanse for 


deposit receipts, which in turn will be exchangeable for 5 
per cent, gold collateral trust certificates and new common 
stock when ready for delivery ; 


5. The purchaser reserves the right to cancel and ter- 


minate this agre-sment, unless, before | July, 1900, this. 


agreement has been signed by holders of 2 majority in in- 
terest of the stock of the Berliner G ‘“amophone Company 
and the stock of the United States Ciramophone Company. 

%. Signatures on counterparts hereof shall be equivia- 
lent to signatures hereon, 


*. 


Witness the following si rnatures and seals, the day 
§ sig ; 


[Seal. | Purchaser. 
Vendors. 
No. of Kinds of 
Names. Seals. Residences. — Shares. Shaves. 
JSeal. | 
EXHIBIT “B,” WITH BILL. 
Exhibit ‘* B.”’ 
Unxiven Srares Crrevre Court, SourTnerRN Disrrier op 
(D0) Nrw York. 


Berliner Gramophone Company \ 
aeainst . 
Frank Seaman. J 


To the above named defendant : 


You are hereby summoned to answer the complaint 
in this action and to serve a copy of your answer on the 
plaintifl’s attorneys within twenty days after the service of 
this summons, exelusive of the day of service, and, in ease 
of your failure to appear or answer, judgment will be taken. 
against you by default for the relief! demanded in the com- 
plainer, . 

Witness, the Tonorable Melville W. luller, Chief 
Justice of the United States, at the rorourh of 
[u. x | Manhattan, in the city of New York, this 23rd 
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28 BERLINER GRAMOPIONE CO., APPELLANT, 


day of October, in the year one thousand, iis. 
hutiedredd, 
JOIN A, SHIELDS, Clerk 
CARTER & LEDYARD, 
Plaintiffs Attorneys. 
Office and Post-officer ndadress, 
ot Wall Street, 
Borough of Manhattan, 
New York City,” 


(66) Cirecrr Court or rine Uxrren Srares vor rip SOUTH: 
ERN District or New You. 
Berliner Gramophone Company, 
Plaine, | 
icainst . | 
rank Seaman, Defendant. : 


The Berliner Gramophone Company, the plaintiff in 
this action, by Carter & Ledyard, its attorneys, complains 
of Frank seaman, the defendant above named, and for a 
cause of action respectfully show to the court on inforiie- 
tion and belief: 


hirst. "Phat the plaintiff, the Berliner Ciramophone 
Coinpany, isa corporation duly incorporated under the laws 
of the State of Virginia and a Citizen of said State, having 
tS principal place of business in the city of Roanoke, in 
sald State of Virginia, and that the defendaut, Frank Sea- 
man, is a citizen of the State of New York, residing in the 
city of Yonkers in said State. 


Second, That on or about the 10th day of Oetober, 
L806, the plaintiff being in exclusive control in the United 
States of America of the inventions of Iinile Berliner, Nsq., 
Inaide and to be made relating to the gramophone, and cer- 
lain letters patent of the United States issued and to be is- 
sued therefor, caused to be made fd executed by its duly 
(O¢) authorized officers @ certain contract or agreement 
bearing date the said LOth day of October, 1896. with tle 
defendant, whieh agreement the said defendant also tlaly 
executed, by which agreement the plaintiff therein as the 
licensor fora yaluable consideration therein set forth, rant 
cd to the defendant, therein described as the licenser, the 
exclusive liconse to buy, sell and deal In throughout the 
Uhited States of Ameriea (except in the Distriet of Calum 
bin) eramophones and sramophone goods, embodying the 
said inventions and all Improvements therein that miele 
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VS. FRANK SEAMAN, APPELLEE, . any 


come into the licensors control (except recording apprra- 
tus) for a period of fifteen years from the date fs ‘aid Weer. 
ment. ‘That in and by the said agreement the said defend. 
ant, designated as the licensee, covenanted as a minimum 
eunranty of purehase that he would order and purchase 
from the plaintiif gramophones and gramophone eoods to 
the monthly amount stated in said agreement, which 
amount, after the month of January, 1895, was thereby 
wevreed to be for each and every calendar month the sim 
of ten thousand dollars, said sum being limited to repre- 
sent the manufacwuring costs of said “gramophones anal 
eramophone soods and being exclusive of aomargin of forty 
jos) per cent. of the manufacturing cost which was to 
represcut the profit of the plaintiff in such eramophones 
ind gramophone goods, and also to be exclusive of all roy- 
nluies which the plaintiff as licensor might be called upon 
to pay. That under said agreement, the minimum month- 
ly profit, payable by the defendant afte the month of Jan- 
uary, 1808, and until the expiration of said agreciment, wits 
the sum of four thousand dollars. 

That in and by the said agreement the said defendant 
coveranted to use lis best efforts to promote the orame- 
phone business in the United States and to advertise @ra- 
moplanes and cramophone woods premeonently and freely as 
“Berliner” gramophones and‘! Berliner’? cramophoue 
voods, aud) further covenanted not to manufacture, buy, 
sell or use gramophoues or gramophone @oods, orany parts 
thereof or any other talking machines, or parts thereof, ex- 
eept such as he should buy from the plaimei. 

That a copy of the said contract containing the cove- 
Hants above alleged as well as all others is hereto annexed 
and marked “Exhibit A’ and made a part of this complaint, 


Third. That the gramophone which is manufactured 
under the aforesaid patents is a species of talking mi Whine 
hy which the human voice and musical ana other sounds 
are repr oduced by the use of a circular reyolying disk made 
(o0) of hard rubber or similar substance, upon which 
disk certain sound waves have been stamped ; these disks 
are known as ‘trecords” and are prepared by being stamped 
from a copper die termed a Simatrix.? ALL gentine ‘rec- 
ords’? are stampeal with the name of “IH. Berliner? and the 
word “Cramophone,’’ the dates of the Berliner patents, the 
nine of the soug or recitation and the eatalogee mumber, 


Fourth. That under the provisions of the said agree- 
ment the defendant occupied a position of pecufiar respou- 
sibility and trast in reference to the plaintilf and its busi- 
ness. The defendant was the sole agent in the whole of 
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m0 RERLINER GRAMOPHONE CO. APPELLANT, 
Hie United States (except the Distriet of Columbia) for the 
~leoof the gramophones and gramophone goods manufac- 
tured by the plant? and the plaintiffeould notitself vend 
iis saich oraimophones or eramophone goauds to the publre 
or come in contact with the public in any way in respect ty 
such sales, but was in all such respects solely bound to res 
ly upon the said defendant. 

That the defendant was bound under his said avree- 
meut to use his best efforts to expand and push the sales 
of the gramophones and gramophone goods manufactured 
by the plaintiff in every legitimate way, and could not 
either directly or indiyeetly in any way eugage in any ri- 
(G0) val business or in assisting in the manufacture, dis- 
tribution or sale of any machines similar in any respeet to 
the wramephone, or in the manufacture, distribution or 
sale of any tulking machines whatever. 

That the defendant could not, without a breach of the 
sid agreement, take part in the promotion of any busi- 
ness, Whether conducted by individuais or by a corporation, 
Whieh in any way infringed upon the patents held by the 
plaintiff and referred to in the aforesaid agreement. 


lifth. That after the execution and delivery of the said 
agreement the plaintiff and defendant entered upon the 
\' rroricance of thei respective COVE ats thereunder, ivnicd 
the plaintill began to receive orders from the defendant for 
ermibopliones and gramaphone goods and records. “That 
these orders were always promptly filled by the plaiutll, 
and the plaintiff! delivered the goods ordered to the per- 
sons to whom plainuff was direeted by defendant to de- 
liver the same. That the plaintiff continued to receive such 
orders until the autumn of 1890, and that the last order 
Which plaintiff received from the defendant for gramme: 
phones was cdlated October 2nd, 1809. That since said diate 
the defendant has failed to send any order to the plaintill 
(G1) for gramophones, except that on January 23rd, 1000, 
defendant ordered from the plaintiff twenty-five hundred 
complete gramophones, but on January 27th, 1900, can- 
eolled the said: order. 

That the plaintiff has at all times since the making of 
suid agreement and until the 26th day of July, L900, lieve 
inaftor mentioned, fully performedeach and every coven 
wl stipulation in said agreement contained on its part to 
be kept and performed, but that the defendant has re- 
pentediy failed and refused to perform the covenwots and 
stipulations thereof to be performed by hint, as hereinafter 
more particularly set forth. 


Sixth. That in and by the said agreement of October 
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V4. FRANK SEAMAN, APPELLEE. ot 


10th, 1806, the said Frank Seaman was authorized to enAtusy 
to be incorporated and organized under the laws of the 
State of New York, or of any other State. a Corporation 
with such powers and capital as the plaintif’ might in writ- 
ing approve, and it was therein provided that after sueh 
approval the defendant might assien to to the said COLpurs 
ation or corporations all rights granted fo the defendant Ly 
tne suid agreement, provided that the said COrporalion oF 
corporations should assume and undertake the performance 
af the covenants to be performed by the said defendant. 
(62) ‘Thatin pursuance of the said permission contained 
in-said agreement, and in the month of October, 1896, the 
sid defendant caused to be organized under the luws of the 
State of New York a corporation known as the Nativial 
Gramophone Company for the purpose of taking over the 
said contract between himself and the plaintill, but that the 
plaintilf never gave its approval to the organization of the 
said National Gramophone Company, and never assented 
to any transfer by the said defendant to said company of 
the aforesaid agreement. That the defendant. Prank Sen- 
man, controlled all the stock of the said National Grame- 
phone Company, and said company had its offices in the 
sume building with the said defendant, at S74 Broudway, 
New York City, and said company was wholly manaced 
and controlled by the said defendant, who continue: to 
Wanage and coutrol the same until June, 1899) when the 
said company was dissolved. 

That the said corporation was organized with a capital 
stock of fifty thousand dollars composed of five hundred 
shares of one hundred dollars each, all of which, with the 
exception of two shares, was subseribed for by the defend- 
ant. That the eapital of said corporation was thereafter in- 
(63: creased to two hundred thousand dollars. That the 
defendant was at all times a director or officer in the said 
corporiton and supplied the major part of the eapital used 
by said corporation, and was the directing and controlling 
spirit in said corporation. That the defendant used this 
corporation as his agent to advertise the gramophone and 
gramophone goods of the plaintiff, and to reecive the same 
from the plaindi! and sell the same to the public, 

That there was no advertising or almost no adyertis- 
ing of the granfophone and gramophone goods of the pliain- 
WIP by the defendant, except through the instrumentality 
of the said National Gramophone Company, and that there 
was no substantial attempt made by the defendant to carry 
out his contract with the plaintiff to advertise the plaiutt’s 
gramophones and gramophone goods, excepe through the 
instrumentality of the National Gramophone Company and 
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BERLINER GRAMOPHONE Co., APPELLANT, 
Ms suecessors, the National Caraimophone Corporation vt 
Now York, Deter tlie corporation Next hereinafter Lhiv' jy 
Lilet, 

Seventh, “That thereafter, and in March, IS99, the des 
fendani caused to be organized under the laws of the State 
of Now York muother COrporietion, with il cupital wf ised 
hundred thousand deallars. under the name of National 
(Ot) Grunephone Corporation of New York. That this 
corporation was formed, among other things, to mauufact- 
ure, sell, lease, operate and deal in talking machines, ete., 
and particularly the instrument commonly known ‘is sete 
valled the gramophone, and all rights, inventions. witch 
ments, devices and applianees appertning to, useful in or 
connected therewith, 

That the instruments manufactured by the plaigtisl 
were the only instruments then or pow known in the Unit- 
ed Stites as “gramophones.’? ‘That the persons named iN 
the certificate of incorporation of the said eom UY ats ahi 
reetors for the first yearand as subseribers to the capital 
stock were persons having no substantial MLerest 11 suid 
corporation, Phat the total amount of their si bscription- 
to the said capital stock. as appears from suid certificate of 
INCOTporaAtion, only ‘Mounted la fourteen shares, uch Chiat 
the said INCOrperntors were Judueed by the defendany ts Loe 
a'uveane HHeOr porters uted subscribe 1) thie capityl stock 11k wer- 
der that defendange’s pame mMieh~ nok ya Perr as aa Corpo: 
rater, but that the defendant was the person having tlie 
chief pecuniary interest in the said company at the time of 
its incorporation as aforesaid, That the said defendant ie 
came the principal stockholder of the snicl National (irain- 
phone Corporation of New York, and became its treasurer 
(G5) and remained its treasurer until the latter partot 
May, 1900.) That this corporation was in fagt organized 
far the purpose of taking over the assets, businass aid grad 
will of the said corporation known as the National Coram 
phone Company, and did in faet take over such assets, buisi- 
less and good will, and the said National Gempophione Coty: 
pany was thereafter and in the month of J Une, Ibu, cliily 
dissol ved, and after the dissolution of said National Gramo- 
phone Company, the said National Gramophone Corpora 
tien of New York continued todo a business standin Co tliat 
which had theretofore been transacted by the said Nation- 
Ml Gramophone Company, and in particular was used by 
the said defendant as a means for receiving and selling to 
the public the gramophones and gramophoue goods ordered 
by hint from the plaintiff under his said contract, aml thin 
said list named corporation was also used by tho defend- 
wutas his agent for causing to be published all such adyer- 
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Vs. FRANK SEAMAN, ‘APPELLEE. 30 
tisements for gramophones and gramophone goods as de- 
fondant desired to publish. 


Kighth. That the said plaintiff never recognized in any 
way the said National Gramophone Corporation of New 
York as having any rights under the contract between it 
and the defendant. ‘The defendant purchased gramophones, 
(66) gramophone supplies and records from the plaintiff 
and turned them over to the National Gramophone Corpo- 
‘ation of New York, who sold the same to the trade. 


Ninth. That after the said agreement of October LOth, 
1896, had been in force for some time it became evident 
that the business of manufacturing @ramophones and gra- 
mophone goods and selling the same to the public was a 
very profitable one and was destined to become infinitely 
more profitable, ifthe same were properly pushed, and that 
any person who should control said business for-his own 


. benefit would be enabled to make large sums of money from 


such business. 

That as plaintiff is informed and believes, the defend- 
ant thereupon determined to take advantage of the power- 
ful and controlling position whieh he oecupicd in reference 
to the plaindll’s business under the aforesaid wereeiHenh of 
October LOth, TS9G, and secretly and without the Kuowledye 
of the plaintiff began to take an interest ina vival talking 
machine called a ‘Zonophone’’? as hereinafter set forth, 
and thereafter used his best efforts to promote the sale of 
said rival machine instead of using his best endeavors to 
promote the business of the plainiilf in selling its gramo- 
phones and gramophone goods. 


Tenth. That in pursuance of the said determination of 
(67) this defendant and on or about the 26th day of es 
uary, 1808, the said defendant caused to be organized ¢ 
shortly after its organization became largely interested in 
a corporation formed under the laws of the State of New 
York and known as the Universal ‘Talking Machine Com- 
pany. ‘That this last named corporation was organized fur 
the purpose, among other things, of manufacturing, buying, 
owning coin-actuated and other automatic devices and ma- 
chines for reproducing musical and other sounds, and for 
owing, holding andecontrolling inventions and discoveries 
wud patents issued and to be issued for and upon such ma- 
chines, processes and inventions. That the oflicers of the 
said last named corporation were in the same building as 
those of the defendant, and that defendant was the leading 


spirit in its affair and controlled its management and ope- 
‘ation, 
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BERLINER GRAMOVITONE ©CO,, APPELLANT, 


Mleoventh. That shortly after the incorporation’ of the 
slid Gist named conmpany, i¢ commenced to manufacture, 
idyeriice widely and sell to the public a talking machine 
caliod the “Zonophone” substantially like the gramophone 
constructed by the plaintilf under its letters patent, said 
~veaiod “Zonophone” constituted an infringement on such 
letters patent ef the plaintill, ‘Phat all these aets of us 
defendant were dope at first without the knowledge said 
(OS) subsequently against the protest of this plaintiff, but 
notwithstanding such protest, often repeated, the same were 
persevered in by the defendant. 


Vhat this defendant, in the autumn of 1899, in viola- 
tien of his duty to the plainull, endeavored, and since that 
tine has on numerous ocensions endeavored, to cause the 
plainti? to agree to purchase the talking machines or 
* Zonophones ? made by the said Universal Balkine Ma- 
chine Company, for the purpose of filling orders which the 
defendant desired to give the plaintif for such talking miu- 
chines. ‘That these efforts on the part of the defendant to 
induce the plaintiff! to purchase said talking machines were 
made by the defendant well knowing that the effect of such 
o purchased by the plaintiff of such talking machines, wud 
the s:de thereof to the defendant, might be held to consti- 
tute dn implied Ticense from the plaintilf to the said Uae 
versal Tatking Machine Company to manufacture and sell 
such tilking machines or ** Zonophoes.’? ‘Phat at the time 
of making such efforts the defendant well knew that such 
talking machines or Zonophones were an infringement upon 
the patents controlled by the plaintiff, and whereunder lie, 
the said defendant, was a licensee. 


Twelfth. That the plaintiff declined in the autumn of 
S90, and at all times sinee then has declined, to purchase 
(G9) fromthe Universal Talking Machine Company any of its 
said ** Zonophones,’’ and this plaintiff has caused to be com- 
meneod in its name suits against the said Universal Talk: 
ine Machine Company based upon the alleged infringement 
hy said company of the patents controlled by this planiull. 
That for some time after the Universal Talking Machine 
Cotapany was first incorporated, it was unable to manufiet- 
ure the disks or ** records’? without whieh the machines 
manufactured by it could not be used. ‘That for a certain 
period th» defendant sold to the said corporation disks or 
manufactured by the plaintiff, amd which the 
defendan knew were to be used oo the infringing ma- 
chines manufactured by the said Universal Tatking Ma- 
chine Company. That the making of the sales aforesaid 
Was Wholly uoknown to this plaintit® antil late in the year 
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Vs. FRANK SEAMAN, APPELLEE, ue 


1899 or early in the year 1900, at which time the said de- 
fondant had given up ordering gramophones from the plain- 
till, but was “ordering from the plaintiff only “ vceords,’ 
and the plaintifl thereupon, having sutistactory evidence in 
its possession that such. ‘treeords’? were being ordered 
solely for the purpose of being sold by this defendant to 
the Universal Palking Machine Company, refrained from 
honorie the orders of the defendant for such ** records.’ 
(70) ‘That all of these acts of the said defendant in sell- 
ing the “records ” manufactured by the plaintil to the 
Universal 'T alking Machine Company, and in attempting 
to obtain from this pluintifl further supplies of © records ”’ 
to be used on the said machines of the said Talking Maehine 
Company were a distinct and wilful violation of the said 
vorcement between this plaintiff and the defendant. That 
in the spring of 1000, the said «lefendant caused to be man- 
ufactured and sold by the saul Universal Talking Machine 
Company records which were imitations of those manu. 
factured by the plaintiff, and caused the records manufact- 
ured by the plaintiff to be counterfeited, all of which aets 
of the said defendant were done without the knowledge or 
consent of the plainuil, ‘Phat early in the year SUS, the 
defendant, stating that he wished to place himself ina po- 
sition where he nierlit be idependentof Che palate aa all 
branehes of business, should hedesire at any Gime to dose, 
secretly and without the kuowledee of the pli incall, exused 
records and matrices to be mi: ude, all in violation of his 
said agreement with the plant. 


Thirteenth. That further to injure and destroy the 
business of the plaintiff, which he was bound to promote, 
and in violation of his said agreement, the defendant fas 
(71) connived at and permitted the acts in this paragraph 
of the complaint hereinafter set forth. That prior to the 
month of May, 1900, there was pending in the Cireuit 
Court of the United States for the Southern District of 
New York a certain suit wherein the American Gramo- 
phone Company was plaintill, and Frank Seaman, namely, 
this defendaiit, and the said National Gramophone Com- 
pany, were defendants. That said American Coiunophone 
Company was a competing company, dealing in talking 
inachines dilfferelit from those manufactured hy the plain- 
til, and producing sounds by methods different from those 
used by the plaintiff. Phat the object of this suit was to 
obtain an injunction restraining the said defendant com- 
pany from manufacturing or selling the gramoaphones and 
vramophone goods which it had been receiving from the 
Herliner Gramophone Company through the defendant, 
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a0 NERTINER GRAMOPMIONE CO., A PPETLLANT, ie 
rink Seaman. ‘Phat in this suit Mrank Scum was rey of ma} 
reswated: by Moro ys eniployed by the Berliner Cirinipe: gauons |! 
Piladviae Company, but that the defendant Corporation, the 10th, | 
Notthotin! Gramophone Company Was representod by Warhde of thre 
(, Morse, Ixy, Who WiEs the Personal counsel of thie ssp wherc | 
Mrank Seaman. ‘That this CMployment of Waldo Gi Mars moph: 
wes thouinst the express wish of plaintil’, butit was sisted fencdai| 
on by defendant, (74) | 
That on or about the Mth day of May, LQO0, the said Frank | 
(72) Waldo G. Morse, on behalf of the National Cortina. restya 
phone Company, consented to the entry of a final deerce jn ing its} 
the said suit so far as the said National! Crramophone Cry). or per | 
Pruty was concerned, adjudgine that the Nadional Cray. said pi 
phone Company had infringed upon the letters pateny ing al] 
owned by the Ameriean Gramophone Company, and hail phone 
Vielited the alleged exclusive rights of the said COMpany tion to 
under ssid letters patent by making or Causing to be made argum: 
and selling or elusing to be sold certain machines or ip )pua- decisio 
ratus for recording and for reproducing speech and other Th 
sounds, such machines being commonly known as erie. man, a 
Phones and being the machines which were mnufactured the sai 
by this plaintiff. That sueh decree was not entered Lyon Gramo) 
any proofs adduced in said suj » but solely upon CONSOLE, 


tid was ontered secretly and withou 
Havriiery ~ Who tppeared of record: for 

Purpose of representing the interests Of the Berliner Grant 
Oplione Company in said suit. That shortly after the ent ry 
ol such deeree, this defendant, the said }*y 
through his said corporations, the Nationa] 
Corporation of New York and the Universal 
chine Company, eaused to be iilyortised ext 
(15) pers and magazines in the United Si 
cireular letters to the trade, the alleged fact that the tysa- 
chine formerly known as the gramophone was an in tripe. 
ment of the graphophone patents, and that the gramophones 
had been tecordinely abandoned, and a new machine known 
ts the “Zonophone,” which was the machine which the 
Universal Talkine Machine Company had been for some 
Time past mMianufeturing and seHige under the name zono- 
Phone, had replaced the sramophone and was to be hereafter 


Exclusively placed on the market In the place and siend of 
thre framophone, 
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Fourteenth, Phat further to injure and destroy the 
business of the plaintiff, which he was bound to promote, 
and in violation of his said agreement, the defendant, in 
the month of June, 1900, to injure the plaintiff and to pre. 
vent the plaintif’ from carrying on any further its business 
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TS. FRANK SE AMMAN, APPELLER, 


Lo eed 

ea ff 
af mantifacturine and selling gramophones and gramophone 
woods to the publie under the said 


asreement of OQetoher 
lth, TS0G, instituted a suit in equity tn the Cirenia Cory 
af the United States for the Western District OF Virwinis, 
wherein he was the sole complainant and the Berliner Cini 
Mophone Company, being this plaintil, was the sole de- 
fondant, and wherein upon allegations which were Unt rue 
Cel) in many and sibstantial particulars, he, 


the said 
Mrank Seaman. obtained ex 


parte 2 preliuiaary injunetion 
restraining the Berliner Ciramophone Company from self 
ing ats eramophones or griumophone cools to ay 
or persons other than to him, the said bp 
sad preliminary injunction is still in 
ing all efforts that have been made | 
Phone Company to obtain an ea 
tion to hiatve said preliminary 
arstimMents having heen had upon said appheation, but no 
decision having yet been rendered In respeet thereto, 

That at the time thar the said defendiane, Prank Sea- 
man, ws complainant in the said suit in Virginia, obtained 
the said preliminary injunetion restraining the Berliner 
Gaimoplhone Company, as aforesaid, the ssid Frank Seas 
mein had, on repeated acensions, 
PMirticnhirs the eovenanis on tis Pare continued in the sag 
aeroeement of Qetohor TON, ES8G. nt owe Het oentithed 
either in law or equity, to enforce the s 
any part thereol, for his benefit, 7 


person 
ank Seaman, ‘fire 
foree, HoObwithsterne- 
»¥ the Berliner Crranio- 
‘ly decision on its applies. 
Injunction Vacated, several 


Violated in miuny essontint 


aid agreement, or 


lMiftecuth, That one of the chief ANd Most important 
covenants on the part of the defendant in the said aeree. 
nent of October LOth, 1896, was that the defendant, thy 
licensee, should use his best efforts fo promotre the gram. 
phone business in the United States, and would advertise 
(79) gramophones and gramophone goods prominent ly and 
freely as © Berliner ? gramophones and © Berliner” eran 
ophone goods, that for more than two years last past the 
defendant has failed in Many and CONSCIOUS THSLANeOS tu 
use his best eflgrts: to promote the gramophone business of 
the plaintiffin the United States, but, on the contrary, lis 
“bused the trust and eontidenee placed in him by the plain 
tifl, amd has used lis pOSItON as the solo sciling agent of 
the plainwill to'nevleet the plaintiil’s interests, and his be- 
cume interested in, and has Pushed the interosts of piven] 
tilking maehines similar to the gramophone, in which rival 
machines he, the said defendant, had a PCcuUMary interest, 
That since the month of December, 1897, (he defendant 
has fuuled to prominently and freely advertise (he eraio- 
phones and sramophone goods of the plaimiil, and lins 
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PERLISER GUibAMOMIONE co., APPELLANT, 













































onitted the word “ Berliner”? from all or nearly all of thy 
adverdsements Which he has published in newspapers ‘ied 
periodicals, or otherwise, in referenee to the eramophones 
~old by him; and, on the eontrary, and in violation of hi. 
wforesaid covenant, has adyertised another talking machine 
dcosivnated as the * zenophene, improved eramophone,” 
jinstead of advertising the © Berliner Gramophone” ai 
Berliner Gramophone goods’? in accordance with the 
terms af his said agreement. 


sixteenth. This plaingif charges that the said defend- 
ant has organized the three said corporations lrereinbefor: 
set forth, to-wit: the National Griumophone Company, the 
National Gramophone Corporation of New York and the 
Universal Talking Machine Company to serve as a cloak to 
enable him to divert from the plaintiff and obtain for his 
owh exclusive benefit the valuable business of the plainull, 
which otherwise would have resulted from the manufiet. 
ure and sale of its gramophones and gramophone goods. 

Thatif the said defendant had fully and completels 
earricd out lis said agreement with the plaintiff, the plajn- 
UY would, during said agreement, have continued to enjoy 
large profits from the sale of its gramophones and erame- 
phone woods, and would, at the termination of said agree. 
nent, have been in a position to take over and suceesstulls 
eetublish a profitable business in such gramoplones at 
erunophone goods, all of which has been rendered impo-- 
sible by reason of the various acts of the defendant hercinu- 
before set forth, 


Seventecnth. That thereafter and in consequence of 
the repeated violations by the said defendant of his said 
agreement with the plaintiff, the plaintll, by resolution of 
its board of directors, declared all the rights of the said 
defendant under the said contract of October LUth, : 
[896, to be absolutely ended. That notice of the action «of 
the said board of directors of the plaintiff was personally 
wiven to the said defendant on the 26th day of July, 100. 


Mighteenth. That the plaintiff charges that the defen- 
dant has broken the said agreement of October 10th, Pst, 
in the following, among other, particulars : 


That the defendant has not from Oeteber Zaid, PSitr 
ta the date of the cancelling of the said contract on the 
JOO, ordered gramophones andl gramophone 
goods to the minimum yalue of ten thousand dollars iat 
manufacturing cost during each and every calendar mont. 
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BPELLANT, VS. PRANK SEAMAN, APPELLEE. wl 

- 
MW onenathy af] wh promote the erameophone busines-, birt. on che cominary, hats 
LA CWS pipers re) comstintly endeavored Co injure said business by combine 
0 the vr yee eae with the National Gramophone Company, he Naciwiwal 
in WidhiGen of | Gramophone Corporation of New York and the t': maiyersal 
ciertalking mac! Talking ‘Talking Machine Company in placing upon the 
* i yed Sidishowleuis. “ macy kow and promoting the sale of the “ Zonophone,? a ina- 
umophate no. chine which infvinges the gramophone. That justead of 
cordance with bby. promoting the gramophone business, the défemdant lias 


done all Ai his power to promote the manufaeture aud sale 
| of acmachine made by a rival company. 
atl the-snid adefeni- 


| RTE Retotibetve (78) 3. That the defendant has endeavored to compel the 
5 One Cannpanny, ihe ‘ Berliner Gramophone Comp my to purelinse frome che Une 
Sew York ane ti sal ‘Palking Machine © foMLpany We chines called § ZAono- 





serve as nelouk oo phones”? whieh werenan infringement of the gramophone. 


| and olitain tor lie ; 
| avin fer diy 1. That the defendant has organized the National 


be aoe (iramophone © Jompany and the National Gramophone (or. 
nop hrone-eooils, , jioration of New York without the eensent of unis pisvineill, 
vind completels and through his control of these ¢ OM PHONE sas his distribut- 

Olabneiil the Wi Lage wed advertising agents, the defondiane has attempted 10 
drive the gramophone from the market and substitute the 


« | continned to « ia " Zonvuphone for it, 
| hones and ain 


HOW Of satel gs. oO. That the defendant has caused to be organized and 
Tad sticeesstirl ss controlled the Universal Pathing Miaclite Company, whieh 

=o vramophones are raat RELICS the Infringing Wii chine, nimed the Zone: 
borendered impure: whone.”? : 


defendant herein- > 
U herein t - 6. That the defendant has not advertised gramopliones 


and gramophone goods prominently and freely as ** Ber 


nN consequence «al liner” eramophones and ‘* Berliner’? gramophone goods, 
‘neat OF his <0id but, on the contrary, has systomatientiy suppressed the 
» by resolution af name ‘* Berliner”? in lis advertisements, and in those of 
rights of the said the National Gramophone Company and National Gramo- 
Lof October Luh, phone Corporation of New York, and in said adyertise- 
eof the aetion ments he has substituted the mame of ** Zonophone?? in- 
owas personally stead of the word ‘* gramophone 7? nnd has advertised that 
vy of July, lyon, the gramophone had been withdrawn and the zonophone 


3 3 ; eubstituted in its place. 
OS that the defiu- ee 


‘tober 10th, Pstus, (70) 7. That the defendant has caused marks and labels 
gs 5: pli ced by the Berliner Gramophone Company upon tts 
: etober int, User ~  granjoplone goods to be detached and effaced, 

| contract on thy 8. ‘Phat the defendant on numerous veensions had de- 

An @rainophas Clared that he intended to place himself! in a position to be 

usin dalilars a independent of the Berliner Gramoplone Coney, 


ealonday mouth, , os 
Phat the defendant, throue!h his contro! of the Na- 


vs best efforts ta . tional Gramophone Corporation of New York, permitted 
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10) BERLINER GRAMOPHONE CO,, APPELLANT, 


or enused a con-ont decree to be entered against the Na- 
tional cramephone Company in the suit instituted by the 
Atnerioan Gramophone Company against the National 
Givamophone Company and frank Seaman (this defendant, 
Which suit was brought to restrain the sale of gramophones 
Which were alleged to be an infringement of the eran. 
phone, the ellvct of which decree was to adjudge that tin 
ertiophones manufactured by the plaintill constituted an 
infringement of the patent controlled by the American Gra- 
mophone Company, 


10). Phat the defendant seeretly and without the know! 
edec of the plaintiff in the year [S98 manufactured or 
caused to be manufactured gramophone records for the 
purpose of rendering defendant independent of plaintill tn 
the matter of records. 


is) LL. That the defendant, through the Universal Talk- 
ine Machine Company, had produced matrices from eram- 
ophone commercinl records, pressed records therefrom ind 
i- now selling said records at the Universal Talking Ma 
chine Company's store in New York city, and without the 
consent of the plaintiff, 


12. ‘Phat although the phuindil has /ormer/y demand 
edbof the defendant that he exhibit his books of account to 
ih in order to determine whether he, the defendant, had 
ecomplicd with his contract of October 10th, 1896, relating 
tu advertising, said defendant has refused to comply with 
plaintils request and has never at any time exhibited to 
the plaintiff! the proper books of account which would cn- 
able the plaindll to determine whether such advertising has 
in fact been done. 


13. That the defendant has seriously injured and has, 
to a large extent, broken up the business of the plaintil. 


1+}. That the defendant has violated the said agree- 
ment in other substantial particulars, which the plaintill 
expects to prove upon the trial of this cause. 


That by reason of tlie premises, the plaintiff las sull- 
ered damage in an amount not less than the sum of two 
(Sl) hundred thousand dollars. 

Wherefore, the plaintiff demands judgment against 
the «nid defendant in the sum of two hundred thousand 
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VS. PRANK SEAMAN, APPELLER.’ - 4] 





dollars with interest thereon from the abeh dsty of July, 
1900, together with the costs of this action. 


CARTER & LEDY. RD, 
Attorneys for plaistsif. 
Office and post office address, 
D4 Wall Stree, 
sorough of Miniinttan, 
; New York City. 


Srate oF New York, ) 
County of New York, ita 


Thos, S. Parvin, being duly sworn, deposes.aid says 
that he is the president of the Berliner Gramophone Com- 
pany, the plaintiff named in the foregoing complaint, that eo ee 
he has read the said complaint and knows the contents Seema 
thereof, and that the same is true to his own knowledee, ex- Pe ae ae 
cept as to the matterstherein stated to be allewed on informa 
tion and belief, and thatasto those matters he beHevesit to be 
true; that the grounds of deponent’s belief asto all matters FO4 
not stated upon his knowledge are statements made to him Fe 
by other officers of the plaintiff and by an inspection of let- B 
ters and other documents received by the plaintil and in 
(RZ) his possession; that (he ressen why this verification 
is not made by the plainuiflis that the plaindly is a corpe- 
ritlion, 


TPITOS.. S,.. PARVIN: 
Sworn to before me this 23rd day of October, L900, 
(Notarial Seal.) WALTER F. TAYLOR, 
Notary Public, 
No Y¥.Co 


SUB--EXHIBIT ‘A’ WITH EXHIBIT “‘B” WITH ANSWER. 
“Exhibit A.” 


The agreement made this tenth day of October, A. D., 
one thousand, eight hundred and ninety-six (1596) between 
the Berliner Gramophone Company, a corporation of the§ 
State of Virginia (hereinafter called the licensor), party of 
the first part, and Frank Seaman, of New York city (here- 
inafter called the licensee), party of the second part, Wit- 
nesseth that: 

Whereas, the licensor exclusively controls in the Unit- fie 
ed States of America the inventions of Emile Berliner, sq., Bee 
made and to be made relating to the gramophone, and the Res 
letters patent of the United States issued and to be issued 


ee BERLINER GRAMOPHONE CO., APPELLANT. 


therefor (inchuding the following patents), viz.: Nv 
atl 136, ditted + November, 1887, for oa CPAMLOP late : 
NO, eS, dated Ln Mav, Lss8. for a process al janes 
due records of sound: No, Odd dB, dated 19 be tyty. 
aeyy, Esta for a gramophone: and No. ObS 6235, dated vy 
PSO) Oerober, 1805, for an Improvement in sound revived 
‘nel method of making same, and the licensee desires to 
buy seil and dealin gramophones and gramophone ood. 
jexcept recording apparatus) as hereinafter set forth. 

Now, therefore, in consideration as well of the-sum ot 
ove dollar paid by the licensee to the lieensor, the receipt 
of which is hereby acknowleged, as of the sums of Mehey 
hereafter to be paid as hereinafter deeseribed. and of the 
covenants on the part of the lieensee hereinafter contained 
and subject to the terms of all the covenants hereinafter 
contained, the licensor hereby grants to the licensee the ov- 
clusive license to buy, sell and deal in, throughout the 
ited States of America (except in the District of Co- 
lumbia) gramophones ind gramophone goods embodyiny 
the sid inventions, and all improvements therein that nav 
come into the licensor’s control (exeept recording ppara- 
tus}, for a period of fifteen years from the date of this 
UCTCCHHCIE, 


And for the considerations aforesaid, the licensor coy- 


CHaiis toad with the licensee that: 


1. As long as, during the period aforesaid, Uhe liectu- 
sce punctually performs his covenants hereinafter contain: 
cil, the Hieensor shall sell exclusively to the licensee the 
gramophones and gramophone goods aforesaid, in the ter. 
ritory hereinafter allotted to the licensee at the prices and 
(84 on the terms hereinafter stated, and shall not sel] or 
deliver any of the gramophones and gramophone goods 
Mforesaid in the territory aforesaid to any other person or 
corporation, except to offiecrs, directors nnd stockholders of 
the licensor, and in that ease only in reasonable quantitivs 
fur their own use and to be given away by them, but not to 
be sold for profit. 


é pa : “pee ae “ : 
2. The gramophones and gramophone goods so to be 


soid be the licensor to the licensee shall conform to samples 
heretofore submitted by the licensor and approved by the 
livcnsee and such other samples as the liecusee may here- 
Wier approve or may himself make and give to the lieen- 
sor, with workine drawings, patterns, cost-sheets and fl 
Olen information necessary for the manufacture of Pan 
phones and oramophene goods according to said samples, 
LSS that the Heensee shall make ho sample dies of ree 
cords, 
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V8. FRANK SKAMAN, APPELLEE. a 


3. As long as, during the deriod aforesaid, the lice “BEC 
punctually performs his covenants herciu: fer contained, 
the licensor shall fill, with reasonable prompiness aud lise 
patch, all orders of the licensee for gramophoues ati grame 
ophone goods by delivering f. 0. b. cars ov other tieans of 
transportation devignated by tho licensse at the place of 
manufacture, gramophones and gramophone ety HS (yt 
(85). dered, in good working and marketable condition ae. 
cording to sainples. Provided that the licensor shall beal- 
lowed sulficient time to manufacture the said yrameopiones 
and gramophone goods after the reeeipt of orde Ws, ated tliset, 
if for any unavoidable cause, such as fire, Nlood,: strikes wf 
workmen, litigation or failure of facilitics for tre: porta 
tion, delay occurs in filling the said orders, the delay shall 
not be deemed a breach of covenant, but the licensee shall 
receive on the time limits of his minimum guaranty of 
purchases, as hereinafter sct forth, an extension fora period 
equal to the period of the said delay.- And provided fur- 
ther, that, as long as, by reason of any litigation growing 
of a contract heretofore - made between the said Berliner 
Gramophone Company and Messrs. Tate and Jones, the li- 
censor is actually prevented from selling to the licensee and 
the licensee is actually prevented from dealing in gramo- 
phones and gramophone goods within the New nel; ancl 
States, there shall be a reduction of [2 per cent. in tie Hi- 
censee’s minimum guaranty of advertising, and tir the li- 
censee’s minimum guaranty of purchases, as hereinafter 
set forth; and the licensor shall be permitted to sell under 
the contract with Tate and Jones. And provided further 
that the licensor shall be permitted to sell gramophones and 
(86) gramophone goods under a contract heretofore made 
between the said Berliner Gramophone Company and Kd- 
ward J, Willis, as long as the said contract shall be in force, 
but the said licensee shall cause the said contract to be can- 
celled without unnecessary delay. 


4. If the licensor makes default and fails to fill, with 
reasonable promptness and dispatch, as hereinbefore cove- 
nanted, any of the orders of the licensee, the licensee may, 
after notification in writing of his intention to the licensor, 
supply, in the manner and on the terms hereinafter stated 
in section 8 of this agreement, the gramophones, yramo- 
phane goods and parts “for the repair thereof necessary to 
fill the ‘orders so defaulted by the licensor. 


5. Licensor shall, for the prices and on the terms here- 


inafter stated, furnish to the licensce parts for the repair of ° 


gramophones ‘and gramophone goods in so far as the licen- 
sor can furnish the said parts without interfering with its 
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Hiling the regular orders of the licensee for eramophones 
wud vranophone gouds, provided that, if required by ile 
censor, the purts to be replaced by the parts thus fur. 
nished shall be surrendered to the dieensor or theip'loss 
shall be satisfaetorily accounted for, : 


6. ‘The Teensor shall defend at its own cost anal «x. 
pense, whenever requested by the licensee, all actions ani 
Sutts Involving the vilidity of any of the patents herein. 
(S¢) before mentioned, or of any other patents which may 
be issued for improyements in the said inventions and aay 
become subjeet to this agreement, 


7. Phe licensor shall forward immediately to the lieen- 
seo all mail of whatever kind or nature whieh has to do 
with the selliug of goods within the territory aforesaid du- 
ring the life of this agreement—except in so far as the said 
mail should, under contracts with the United States Gram- 
ophone Company, be forwarded to that company, 


S. ‘The licensee shall have the privilege of supplying 
by contract to the licensor gramophones and gramophone 
goods and parts for the repair thereof to fll the orders of 
the licensor, provided that the said gramophones, cramo- 
Phone goods and parts for the repair thereof shall he equal 
I quality to those supplied by the lieensor, and provided 
iso that the Heensee shall furnish the said gramophones, 
emunophone eoods and parts for the repair thereof at at 
least dO percent, less than the east at which the licensor ean 
manufaeture them or procure them elsewhere, and that any 
loss or delay resulting from their not proving satisfactory 
or hot being delivered on time shall be deemed to be tho 
fault of the licensee. But the manufacture of gramophones, 
gramophone goods and parts for the repair thereof, if un- 
(88) dertaken by the licensee, shall be subject to the res- 
trictions of all contracts with the United States Gramophone 
Company and Emile Berliner, and under no circumstances 
shall the licensee manufacture dies or records, 


9. The licensee may cause to be incorporated and organ. 
ized under the liws of the State of New York or of any 
other State a corporation or corporations with such powers 
nnd enpitil as the licensor may in writing approve, and af- 
ter such approval, the licensce may assign to ihe said cor: 
poration or corporations all the rights hereby granted hy 
the liccusor, provided that the said corporation or corpo- 
rations sliall assume and undertake the performance of the 
eoyenants fo be performed by the ligensee hereunder, wheres 
upon all hability on the part of the licensee for the future 
performance of the said covenants shall cease, but the li- 
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VS. FRANK SEAMAN, APPELLEE. 7 fi 
hones , censee shall not be relieved from bis tiatility for preytous | 
by (he . breaches of the said covenants. 
lus Pye 
* ey dae And LN consideration of tlie licensor vy COVedshyie- yy I 
the licensor hereinbefore contained, the ficentee tees Tune i} 
7 by covenant to and with the licensor as fotows, ery | 


whieh os 
His ariel 10. I’or all gramoplhones, cu agphora aids chitad gaot at “ 
hheveine for the repair thereof ordered by tlie Heoueee. che Heras ce 
‘ly Wty (89) - shall, within ten: days after their dedivery ¥ i ds. 
id day cars or other means of (pausportation disicoratest fee ete 


” = licensee at the place of theirimanulaetye, payin full were 


= 5 


= a = aellle 


lane out discount, and shall in any event take ais pay for ail 
snenalia : goods ordered, andl i f AP any tinje op Prony Cine go cree che 
eleelabs ‘ hieensor shall in Writing peqpest payment or defivery, the 
fea) ‘ licensve shall pay the licensor according tu tie tice uear's 
Seany- request, 
‘ 11, As aminimam guaranty of purchases, the Gecyeoe 
plyine shall arder and purchase from the licensor, aceare ses to 
* phone . samples already approved by the licehsee, and such os nyay 
ders of hereafter be established as hereinbefore coyenanted, and at 


prices to be fixed as herejnafier mutually covenanted, era- 
mophapes and vramophane woods UNOUIE DSS ch PNET UE 
turing cost to the ageregate amounts followine cowlhich 
amounts i every instance are quderstood to mean wot the 
prices*but merelyothe nrintitivertrriv@ costo the Said) eis 
mophones and gramophone goods, exclusive of the 40 per 
cent. margin hereinafter mentioned and all royalty), viz. 


“Vib lider 
hou 
. aOvicleal 
OES, 
Datiet 
Or Coli 
awlany 


wt he 


actory during the month of September, 1896, 81,535.34, during 
be the the month of October, 1896, $2,666.67; during the month 
hones, of November, 1896, $5,333.34; during the month of De- 
if un- : cember, 1896, $8,000; during the mouth of January, Say, 
‘a [awe $2,766.67 ; during each and every calendar month bhi tle 
phone (90) year 1897 after the month of Jannary, 86,666.07 ; 
“anees during the month of January, 1898, $6,666.67, and there- 
' after until the expiration of the period of fifteen vers lest 
hereinbefore mentioned, during each and every cahonlar 
eth J month, $10,000, provided that any exeess of purchiises in 
wet HIT. ] any one month over and above the minimum guvar/y linet 
"OUNCES in this section for that month shall be applicd thevrentter ct 
nel sil the option of the licensee toward the fullillmyut of pie aida- 
(Lcor imum paaranty for any subsequent menth during the vear 
ed by : then current, dating the year from the first diay of lebra 
ii it “A ary last preceeding, and provided further that parts ordeiod 
af tlie : by the heensee for the repair of rane lowes shine ere dijet 
Tere. phone goods and on which the licensor is not re quand to 
gah pay royalty, shall not be counted toward the fulfilment of 

, heli : the licensee’s minimum guaranty, 


ile 


ain BERLINER CRAMOPIDONE CO... APPELLANT, 


I, Phe Heensece shall use his best-elforts to promote 
(he vraimophoue business in the United States, and shad] 
bVertise or Sa ale Ss und gramophone goods promincg lit. 
I wil freely “Berliner’’ gr amophones- nd Berliner’ 
smintoplione te, and shall expend side RN and in 
any event not later than Lith Mareh, [897, for that pur- 
Mil) pose, the sun of at least $10,000 at lowost Current 
mae prices to advertise, 


‘The licensee shall not manufgeture, buy, sell or 


tise zramophone or gramophone goods or any parts there-’ 
of, or any other talking machine pr parts thoreof, eEXCEpl 


such as he buys from the licensor, 


l-t. The licensee shall see that all gramophones and 
eramophone goods sold by him bear serial numberg when 
the licensor affixes serial numbers, and shall wat 4 vecord 
of all gramophones and gramophone goods sold by hii, 
~howing distinetly such serial number, and the yurehaser 
of every article sold, and shall at aj] times exhibit the said 
record to the licensor when requested. 


15. The licensee hereby admitting and conceding the 
vididity of the letters patent hereinbefore mentioned, : shall 
not dispute or contest them, and shall net make use of any 
other tuume than that of iinile Berliner in connecellon With 
the cramophones and gramophone goods, and shall not de- 
tach or deface any patent marks or other marks or labels 
placed by the licensor upon its gramophones, gramophone 
voods mid publications, and shall mot add to them other 
niarks or labels without the consent, in writing, of the li- 


Coys, 


(2) 16. lor breach of any covenant herein contained on 
the part of the licensee, the licensor may, at its option, 
vive notice in writing to the licensee, pointing out the 
niuse of Complaint, and if, within thirty days after the de- 
Hees of the said notice to the licens see, the licensee shall 
not remove the eause of complaint and fully perform the 
covert so broken, then the licensor may, by second notice 
in writing to the license ce, reyoke the license hereby give i 
withdraw from all its covenants and annul all the Heense e's 
rievhts hereunder, and in that ease, all liability of the leen- 
sce on lis covenants in this agreement shall cease, except 
that he shall remain bound to take and pay for, in accord- 
nnee with the terms hereof, all gramophones, eramophone 
woods and parts for the repair of gramophones, for which 
he has atthe time actually given orders, Jf the breach of 
voyenant consists in the failure to pay money, the first no- 
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tice may, after ten days have expired, at the option of the 
licensor, work the revocation, withdrawal and annulineut 
hereinbefore deseribed, without any further days of graee or 
second notice. ‘The remody piven in the section is exelu- 
sive so far as the obligation “of the licensee to purchase 
goods to any pi irticular amount i isconcerned, and the avree- 
(93) ment to make such purchases shall be enforced auly 
in accordance therewith and not by any other remedy, le- 
gal or equitable; as to all other obligations of the licensee, 
the remedy given in this section is merely cumulative and 
shall not deprive ths licensor of any of its other legal or eq- 
uitable remedies. 


And it is hereby mutually covenanted and agreed by 
and between the parties hereto that: 


17. ‘The price which the licensor shall receive fram the 
licensee for gramophones and gr jmophone goods shall le wie 
sum of the following three items, viz. : first, the netual man- 
ufacturing cost. Second, amargin of 40 per cont, of the saad 
manufacturing cost; and, third, the rovaity which the li- 
censor is required to pay to the United States Gramophone 
Company to the amount of 10 per cent. of the retail price 
of the said gramoplyones and gramophone goods. 


15. The term ‘f manufacturing cost, as used in this 
agreement, shall be held to inelude the cost of labor, ma- 
terials and supplies consumed in making the said graimo- 
phones and gramophone goods and parts for the repair 
thereof, and in their packing ready for shipment and in 
their delivery f. 0. b. cars or other means of transportation 
(94) designated by the licensee at the place of their man- 
ufacture, the rents of manufacturing plants leased and 6 
per cent, interest on the cost of manufacturing plants own- 
ed (provided such plants leased and owned shall not ex- 
eced the reasonable facilities for filling the licensee's or- 
ders), insurance and taxes on such plants, and on materials 
and supplies used in connection therewith, and on goods in 
course of manufacture or completed, and all other items 
which relate exclusively to the process of manufacturing, 
or are usually or properly charged to manufacturine ac. 
count: but shall not include the salaries cf officers tor 
the expenses of maintaining the organization of the licen- 
sor, or its office or its correspondence, or of keeping its ae- 
counts, or of conducting its litigation, nor any damages for 
personal injuries to employees, nor any charees which are 
usually or properly classified in office account or selling ae- 
count, provided that laboratory expenses shall not be charged 
in the manufactring cost of records, although the cost of 
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Hheomitrin aod the cost of Gaenk shall be Ineluded du the 


lonutacturing Cost of records, whether the records prove 
SSELIS Chay ba the licensee or not, 

1 i oe deep ow Uae egg a ; : 

sh Tf any arrangements are made between the United 


(ey) States Gramophone Company and the licensor where- 
by the 10 per cent. royalty hereinbefore mentioned is in 
ee eta decreased, the licensor shall eive the fall benetit 
of this decrease in royalty to the licensee. | 


2). (uarterly (on or about 1 January, 1 April, 1 July 
wind October mevery vear), the licensor and lieensee shal] 
Mee! to esate as hearly as possible the manulacturine 
Cust ol all st¥ies of gramophones and Craimoplone roxnls 
Which the hicensor may be supplying LO the licensee at (hit 
tine, or the heenser or the licensor may desire to plaen 
upon the market, The cost so estimated shall be the iets 
for billing goods during the ensuing quarter, and at the end 
of the quarter the licensor shal] correct the estimate ae. 
cording to actual expericnee, and any difference between 
the estimated cost and actual cost shall be adjusted between 
the licensor and the licensee by the payment of the differ 
cuce in cash, | 

°1. A?7 these quarterly Meetings the retail prices for 
the ensuing quarter shall be fixed and remain fixed until 
changed ata subsequent quarterly Inceting, aud shall form 
the basis for estimating the royalty hereinbefore mentioned. 
At these quarterly mectings the licensee-shall propose the 
(96) retail prices to be fixed by the meetings and the prices 
proposed by him by Aém shall be adopted and fixed ; pro- 
vided that they shall not be less than the prices which the 
liecrisee pays the licensor, nor less than the wholesale or 
jobbers’ prices which the licensee reccives ; and, provided, 
further, that in no eyent shall the royalty herembefore 
mentioned be less than fifty cents on any one gramophone : 
und, provided, finally, that the retail prices so to be fixed 
shall be the prices at which the licensee shall in good faith 
and at all times while the said retail priecs are in force, 
scl] eramophones and gramophone goods to purchasers at 
retail, and if the liceusee shall refuse to fix a retail price 
at the time of his order, then the retail price on the basis 
of which royalty is to be computed, as hereinbefore cove- 
netted, shall be 24 times the price which the licensor re- 
cerves from the licensee for the said gramophones and gram- 
Ophone woods ; this royalty shall be subject to correetion 
should the licensee at any time fix a higher price for the 
sald grunophhones and gramophone goods. Should the li- 
censce decide at any time to merely rent or lease any of the 
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gramophones and gramophone goods, a special arrange 
(97) micnt as to royalty shall be made with tho Heonser, 


22. The licensor and the licensee shall at all times ex- 
hibit their books of account to each other, when requested, 
in order to determine any questions in dispute under tis 
agreement. 


23. This agreement shall remain in full force and ef- 
fect for a period of fifteen years from its date; and, if at 
the expirod of that period, the licensece desires a renewal 
hereof under any patents then existing and subject hereto, 
the licensor shall grant such renew al to the licensce upon 
as favorable terms as it shall be willing to accord to any 
other individual or corporation. 


24. All agreements now existing between the licensor 
and the licensee are, by the exccution of this agreement, 
made null and void, and in all liability thereunder is here- 
by waived, except that any credit for moncy paid, which is 
now standing as due to the licensee, may be hereafter ap- 
plied in payment for gramophones and gramophone eoods 
under this contract. 


25. No alteration in, or waiver of, the terms of this 
agreement shall be valid unless redueed to writing and 
signed and sealed by the liceusor and the Heensce. 


(95) 26. This agreement shall be so construed ag not to 
require the licensor or the licensce to violate any contracts 
with the United States Gramophone Company or [mile 
Berliner to which the patents hereinbefore mentioned or the 
licensor may be subject, especially the agreements between 
the United States Gramophone Company and W. C. Jones, 
dated 2 September, 1895, and 4 October, 1895, and the 
agreement between Emile Berliner and W. C. Jones, dated 
2 September, 1895, copies of which are hereto attached. 


27. If any dispute shall arise between the licensor and 
the licensee regarding the interpretation of this agreement, 
each party shall appoint a disinterested arbitrator and 
in writing notify the other of the appointment, and the two 
arbitrators thus appointed shall choose a third, and the 
three so appointed and chosen shall decide the dispute ; and 
onawatd signed by any two of the said three arbitrators shail 
be final, conclusive and binding upon both parties. And 
if either party, upon receiving from the other written notice 
to appoint an arbitrator, as aforesaid, shall neglect for a 
period of sixty days, to make such an appointment and to 
notify the other partv as aforesaid, the other party, after 
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SW) terested person as arbitrator for the party so negle ct: 
ier to marke an ipparmtment, and thereafter the arbitration 

shall proceed in tie same manner and with the sume effect 
ns if each party liad appointed his own arbitrator. And if 
ive arbitrators, when appointed, cannot agree upon athirvd, 
orl after three alia wtors have been appointed and ehosen, 
at least two of them have not agreed upon a decision, and 
signed an award within thirty days after motiee in Wriling 
by cither party to make an award, then the party giving 
such nalice may determine the arbitration : and resort may 
be had to legal proceedings, : 


The term ‘licensor ’* as used in this aereement 
slinll be held to mean the said ** licensor.’ its suced SSOrs 
wnd assigus, and the term ‘ licensee,” as used in this ore: 
ment, shall be held to mean the said  licensee,’’ his exce- 
ufors and administrators, and the eorporation to which, 
with the approval of the licensor, as hereinafter covenanted, 
the said Frank Seaman may assign the rights hereby erant- 
el to the licensee, 


The phrase “ gramophones and gramophone goods,’ 
41S ae In this aereement, shall be held to include not ove 
the machines and mechanic: al devices constituting the in- 
(100) yententions hereinbefore mentioned, and avd all 
iniy revements In the said inventions that mav eone ite 
(ie Heensor's control (except recording Reels Hut alse 
atl motors cexeepl cleetrie batteries) “hat may he adopted 
for driving the said machines and mechanieal deyiees, as 
well as allother mechanism, appliances and aeecessories that 
may be adopted as necessary or useful in handling, opera- 
ling orusine the machines and meehanieal devices which 
constitute the said inventions or improvements—for it is 
the intention hereof to refer by the phrase aforesaid to the 
complete sound. ‘reproducing machine which may embody 
the said inventions and improvements and all parts of the 
said machine, notwithstanding the faet that other inyen- 
tions may also be embodied therewith in the said machine. 

In witness whereof, the licensor has caused this agree- 
ment to be signed in its name by its president and sealed 
with its corporate seal, attested by its secretary, and the li- 
echsec has hereunto set his hand and seal the d: vy and year 
he toabove written, 


| BERLINER GRAMOPHONE COMPANY, 
(Corporate Seal.) By TIHLOS. 8. PARVIN, President. 


Attest: 
MAX H. BIERNBAUM, 
meeretary, 
FRANK SEAMAN.  [Seal.| 
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VS. PRANK SEAMAN, APPELLEE, 


EXHIBIT “C’’ WITH ANSWER. 
“Exhibit C.” 
Crreurr Courr or tie Unrrep Seares, Sourmenn Disrirer 
(101) or New York. 


ORDER DEC. 15, 1900. 
Soutn’N. Distr. ow N.Y. 
Berliner Gramophone Compan y>) 
against 
Frank Seaman, f 


There is no good reason for suspending this cause to 
wait the decision in the Virginia suit, nor for suspending 
the Virginia suit to await this. Defendant's time to answer, 
however, may be extended as prayed for to and including 
December 23rd, default being opened. 

December 15, 1900. 

| Seal. | Kh. Wk. LACOMBRE, 

U. 8G. F; 


A copy. 
JOTIN A. SITIELDS, 
3 Clerk. 
(102) And upon this day the following order was entered, 
to-wit : 
ORDER OF MAR. 23, I90I. 


Frank Seaman, Complainant, 
! OS. 
Berliner. Gramophone Company, De- 
fendant. 


In Equity. No. 1. 


The plaintiff in this cause haying heretofore given the 
defendant notice that he would move the court on the 21st 
day of March, 1901, to award the special injunction against 
the defendant as prayed for in the first, second, fourth and 
lifth prayers of the amended and supplemental bill, tiled 
December 7th, 1900, which motion was thereafter eoutin- 
ued until the 22nd of March, 1901, and on that day came 
the parties, plaintiff.and defendant, by counsel, whereupon 
the defendant moved the court to take up and consider the 
demurrer filed at the January rules, 1901, to the said am- 
ended supplemental bill of the plaintiff, which motion the 
court granted, | 

Whereupon, the cause came on to be heard upon the 
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said motion of the plaintif, and the demurrer aforessid of 
ihe defendant to said amended and supplemental bill, ana 


theontse was areued by counsel and. the hearing thereos 
(fas) continued until this 23rd day of Mareh, 1901. Upon 
consnieration whereal it 


is ordered, adjudged and decreed 
theo ihe demurrer of the said defendant to said 
Me supplemental bil] of the plaintiff, and cach 
dereurrer therein assigned be and the Sime is 
rulied. And thereupon the defendant, by leaye of COUNT, 
Wied Is answer to said bill, which the plaindff has leaye te 
exceptor replytat May rules, LYOL, 

And thereupon the plaintiff. 
court for the jnjunetion prayed for in the first, second and 
fifth pravers of said amended and supplemental bill. Upon 
consideration whereof the court doth order, adjudge and de- 
eree that the defendant, the Berliner Gramophone Company, 
N~ officers, agents and attorneys, be and the same are here. 
by cujeined and restrained, until the further order of this 
court, and preceding the determination of this cause, fromm, 
In anv Wise, further prosecuting, conducting or carryine 
forward jn any manner Whatsoever, any and all of (Ne 
mitters, things and questions whatsoever joined in this 
suit in the action at law instituted by the defendant, the 
Berliner Gramophone vompany, against the aintill, Prank 
MIO1) Senman, in the United Slates Circuit Court for the 
Southern Distriet of New York on the law side thereof on 
the 25rd day of Qetober, 1900. But this injunction orler 
shall not take effeet unless and mitil the said plaintiff or 
same ane for him shall exeeute bond payable to the said 
defendant, cenditioned according to law, to be approved by 
the court in the penalty of fifteen hundred dollars. 

And as to the sranting of the injunction prayed for in 
the first and seeond prayers of said bill, the court takes 
lime to consider, And thereupon the defendant moved the 
court to dissolve the said Injunction herein awarded upon 
is record of this cause, whieh motion the court doth oyer- 
rule, 


Anended 
ground af 
hereby yar. 
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(105) And at another day, to-wit: At a revrular term of 
the Cireuit Court of Chancery of the United States of Am- 
eric for the Western District of Virginia continued and 
held in pursuance of adjournment at the courthouse in [lar- 
rsonburg on Saturday, the 4th day of May, A. D., 1901, 
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VS. FRANK SEAMAN, APIELLER, ai 


ORDER MAY 4, I90!, GRANTING APPEAL, 


Frank Seaman. Complainant, ) 
DS. | 
-JIn Ie i n N 
Berliner Gramophone Company, De- { THES BS OJAEs 
fendane. | 


On this the 4th day of May, 1901, came the defendant, 
the Berliner Gramophone Company, by canusel and pre- 
sented # petition for appeal with accompanying assign- 
ments of error from the order entered in this cause on 
March 23rd, 1901, and: 

Thereupon the plaintiff by counsel objected to the al- 
lowance of said anpeal on the ground that the same had 
not been taken as by law required. 

Upon consideration whereof, and it appearing to the 
eourt that the injunetion bond required by the deeree of 
March 23rd, 1901, not having been approved until April Ph, 
1901, nor filed until April loth, 1901, it is ofdered and ad- 
judged that said appeal be and the s same is hereby allowed, 
and therefore the defendant filed its said petition and us- 
signments of error. 

(106) Thereupon the defendant by counse] filed its peti- 
tion for appeal and assignment of errors, which are in words 
and figures following, to-wit: — 


| PETITION FOR APPEAL. 


Frank Seaman, Complainant, 
CCTSUS : 
Berliner Gramophone Company, De- { 
fendant. 


In Equity. No. 1. 


Your petitioner, the Berliner Gramophone Company, 
in the above entitled cause would respectfully represent and 
show that in the above entitled cause pending in the United 
States Cireuit Court in and for the Western District of 
Virginia, there was entered, on the 23rd day of Muareh, 
19OL, at the, December term, L900, af said court, continued 
and adjourned from time to time up to this date, a decree 
greatly to the prejudice and injury of your petitioner, 
which said deerce is erroneous and inequitable in many 
particulars. . « 

Wherefore. in order that your petitioner may obtain 
relief in the premises and have opportunity to show the 
errors complained of, your petitioner prays that he may be 
allowed an appeal in said case to the United States Circuit 
Court of Appeals for the Fourth Circuit, and that the pro- 
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perorders touching the scenrity required of him may be 
paddeces, 


107) This the 4th day of May, 1901. 
THE BERLINER GRAMOPHONE COMPANY, 
By MARSITALL McCORMICK, 
WA. GORDON ROBERTSON, 
of counsel for the Berliner 
Gramophone Company, Defendant, 


ASSIGNMENT OF ERRORS. 


Prank Seaman, Plainulf, ) 
DETSUS 
Berliner Gramophone Company, 
Defendant. 


f In Eyuity. No. J. 


Assivuinent of errors claimed to have been committed 
by the court in the deeree centered in the above cause on 
Mareh 25, 1901. 


(1.) [It is assigned as error that the court should not 
have granted leave to file the amended supplemental bill, 
upon which said decree was based. 


(2.) [tis assivned as error that the court overruled the 
demurrer of the defendant to said) bill. 


(3.) Tt is error on the part of the court to award the 
injunetion contained in the deeree of March 23rd, LYOL, be- 
cuuse the action mentioned in the proeeedings as having 
been instituted in the State of New York, wasinstituted for 
the purpose of obtaining from the plaintil? damages [rom 
(LUS) an alleged breach of the contract between the par- 
ties , and was in the nature ‘of a counter-claim or set-off, 
and was not being litigated in the above cause, no ques- 
tion being raised by the pleadings as to what damages the 
defendant suffered and none being claimed by it in this 
proceeding. | 


(4.) It is assigned as crror that the court overruled the 


motion of the defendant to dissolve the injunction awarded 
by said decree of March 28rd, 1901, for the same reasons 
that are set forth in the foregoing assignment of error. 
MARSHALL McConRMICK. 
WM. GORDON ROBERTSON, 
of Counsel for Berliner Cram. 
ophone Company, Defendant. 


Upon which petition the following order as to bond 
was entered, to-wit; | 
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VS. FRANK SEAMAN, APPELLEE. on 


ORDER FIXING APPEAL BOND. 


Appeal allowed, append bond to be executed in the preoui- 
alty of $200.00, 


May 4, 1901. 


(109) And at another day, to wit: Jn the clerks oflice of 
the said court on Monday the 13th day of May, uA. D., 
1901, came the appellant by counsel and filed its appert 
bond, which, together with the approval of the jrdwe, i-<as 
follows, to-wit: 


Berliner Gramophone Company. 


JOPN PAUL, 
District Juda, 


APPEAL BOND. 


Frank Seaman, 
VS. 


| 


Know all men by these presents that we, Berliner Gra- 
mophone Company (principal), and Thomas S. Parvin and 
Joseph Goldsmith (sureties), of the city of Philadelphis, 
are held and firmly bound unto Prank Seaman in the full 
and just sum of two hundred dollars to be paid to the said 
Krank Seaman, his certain attorney, administrator or as- 
signs, to which payment well and truly to be made we bind 
ourselves, our heirs, executors and administrators jointly 


and severally by these presents. 


Sealed with oursenals aud 


dated this eighth (Sth) day of May, in the year of our Lord 
one thousand, nine hundred and one. 

Whereas, lately ata hearing in a suit in the Cirenit 
Court of the United States for the Western Distriet of Vir- 
ginia between Frank Seaman, as complainant, ana 
the Berliner Gramophone Company, as defendant, a decree 
was rendered against the said defendant, continuing a pre- 
liminary injunction granted on Mareh 23rd, 1901, and the 
said Berliner Gramophone Company having obtained an 
appeal and filed a copy thereof in the clerk’s olflice of the 
said court, to reverse the decree in the aforesaid suit. 

Now the condition of the above obligation is such, that 
if the said Berliner Gramophone Company shall prosecute 
its appeal with effect, or answer all damages and costs (if 
it shall fail to make its plea good) then the above obliga- 
tion to be yoid, else to remain in full force and uirtue. 


(110) 


[ Seal. | 


BERLINER GRAMOPIIONE COMPANY, 


By THOS. S. PARVIN, 


resident, 


THOS. 8. PARVIN, [Seal.] 
JOSEPH GOLDSMITH, [Seal. | 
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nt PER DINER GRAMOPIONE COL, APPELLANT, 


Attest: 
By EDWARD WINNEMORRE, 
Seely, 


Sealed aod delivered in) 


presemee of— \ 


Justification. 
STATE OF DENNSYLVANTA, ? 


City of Philadelphia, 4 : 


Thos. S. Parvin and Joseph Goldsmith, being duly 
sworn, depose and say and eachofhimselfsaith that he is 
(TTL) worth two hundred dollars over and above all just 
debts and liabilities and exemptions. 

THOS. 8. PARVIN. 
JOSEPIT GOLDSMITH. 

Sworn to before me this Eighth day of May, 1901. 

[Seal.] WM. W. CRATQ, 

U.S. Commissioner. 


Approved the within bond and the sureties thereto. 


[Seal. | WM. W. CRAIG, 
U.S. Commissioner. | 
Bastern District Penna. Pirila. 


Approved the within bond and the sureties thereto. 


JOHN PAUL, 
May 13, 1901, District Judge, 


(112) Mrmo. py Crerk.—Counsel for Frank Seaman, 
specially requests the insertion in this Lranseript of the fol- 
lowing paper, which is an allidayit made by Waldo G. 
Morse, Msq., of counsel for said Frank Seaman, defendant 
in the suit at law in the Southern Distriet of New York, 
made January 9, 1901, and a paper therewith, styled 
“ Plaintitl’s proposed order,” which papers were filed by 
plaintiY hercin on Jan. 11, 1901, and are in words and fige- 
ures following, to-wit; 
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AFFIDAVIT OF WALDO G. MORSE. 
Unirep Sratres Crreure Court, Wrsrern Distrrer op 
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Frank Seaman, Plaintiff, 
avast 
Berliner ,Gramophone Company, De- 


- In Equity, No.1 
fendant. { 


Sournern District or Nrw FORE 
State of New York, 
Hs ‘and County of New York, j 


‘aldo G. Morse, being duly sworn, deposes that he is 
one a the solicitors for the complainant in the aboye enti- 
tled cause, and likewise appeared as solicitor for compluin- 
ant, and of counsel, in certain motions made and procced- 
ings had in the Southern District of New York, in the 
(113) United States Cireuit Court, in the action at law of 
the Berliner Gramophone Company against Frank Seaman, 

Deponent further says that upon the motion made be- 
fore his honor, Judge Lacombe, on the 7th day of Deccm- 
her, 1900, no proposition was made or presented to said 
court, affidavits filed, or argument had upon the quet on 
of suspending said cause to await the decision of the Vir- 
vinia suit, so called, referring Lo the above entitled actiost: 
but that the proceedings i in this cause were set out and re- 
ferred to by deponent solely for the purpose of showing 
the necessity for an extension of time, as prayed in said or- 
der to show cause, and for the prevention of the interposi- 
tion of terms, as a condition of extending defendant’s time 
to answer. 

That upon the hearing of said motion, plaintifl’s coun- 
sel took the technical objection, that the defendant chad be- 
come in default, subsequently to the granting of the order, 
to show cause, and before the hearing of the motion, and— 
asked that, as a condition for the opening of said default, 
(114) the court should impose terms, preventing the le- 
fendant from applying either in New York orin Vi inginin, 
to stay the prosecution of said action at law, and that it 
was because of such application that defendant introduced 
ndditional proof to prevent the imposition of terms as de- 
manded. « 

That the court declined to impose such terms, and, 
likewise, thereafter declined to sign plaintiffs proposed or 
der, a copy of which is hereto annexed and made a part 
hereof, and did sign defendant’s order, which is the order 


Deponent further says that the plaintiff in said action, 
being the defendant in this cause, made a motion to strike 
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out defendants deimurror in said action, set forth in the de- 
fondants allidavits herein, and that sald imetion, was ar- 
sued upon the 28th day of December, L900, and that, upon 
the Hifth aay of January, 1901, his loner, Judge Lacombe, 
rendered the followine decision; “ Demurrer must be dis- 
posed of in regular way—imotion denied.’ And that de- 

(Llo) ponent is about to enter an order to such elfect, de- 

nving plamtifls’ motion to strike out defendants’ demurrer 

us frivolous. 
WALDO G. MORSE. 
sworn and subseribed before me this 9th day of Jan- 

aes, LOOT. 3 
OLIVER N. P. MERRITT, 

Notary Public, Weschester County, 

Cert. filed in N. Y. Co. 
PLAINTIFF'S PROPOSED ORDER. 

Ata stated term of the Cireuit Court of the United States, 
held in and for the Southern District of New York, at 
the Post Office Building, in the city of New York, on 
the —day of December, L900, 


(Seal. | 


Present: Pon. RE. Henry Lacombe, Circuit: Judee : 


Berliner Gramophone Company, Pai ait, | 
aeainst 
Prank Seaman, Defendant. J 


rank Seaman, the defendant herein having, upon 
the allidavit of Waldo (i. Morse, verified November 80th, 
1900, obtained an order to show cause, returnable on the 
7th day of December, 1900, why defendant's time to an- 
swer, demur, or otherwise plead to the complaint herein, 
(116) should not be extended, and said motion having 
come on for hearing, and the defendant having then ap- 
plied for an extension of his time to answer the complaint 
herein, until itshall be deeided by the Cireuit Court of the 
United States for the Western District of Virginia, ina 
certain suit wherein the present plaintiff is defendant, and 
the present defendant is plaintilf, whether an injunction 
pendente lite, should issue in such Virginia suit, restrain- 
ing the prosecution of this present suit until the entry of 
final judgment in the suit so brought, between the parties 
in Virginian; and, pending the hearing upon sueh order to 
show cause, the defendant, Frank Seaman, haying become 
in default in the present cause, for failure to answer, de- 
mur or otherwise plead to the complatut herein; and upon 
the hearing of said order to show cause, the motion of said 
defendant having been treated as a motion to open the said 
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VS. FRANK SEAMAN, APPELLER. nt) 


default and extend defendant's time to answer, as above 
stated, until the decision of the application, made by this 
defendant, for an injunction, pendende Jile, in Uhe said suit 
so brought in the Cireuit Courtof the United States for the 
(117) Western District of Virginia. 

Now, on reading and filing said order to show cause, 
and the allidavit of Waldo G. Morse, Msyr., and a copy of 
the bill heretofore filed by the said Frank Scaman againse 
the Berliner Gramophone Company, in the Circuit Court 
of the United States for the Western District of Virginia, 
together with a copy of the preliminary injunction granted 
in “said suit, as in the affidavit of said Waldo (. Morse set 
forth; and on reading and filing the affidavit of Hdmunil 
L. Baylies, Esqr., verified December 7, 1900, and the athi- 
davit of Thomas 5. Parvin, verified December Gth, 1900, 
and annexed to a copy of the complaint herein; and, after 
hearing Waldo G. Morse, Esq., of counsel for the said de- 
fendant, in support of said motion, and Edmand lL. Bay- 
lics, Msq., of counsel for the plaintiff, in opposition thereto, 
it is by the court ordered that the motion of the said de- 
fendant, Frank Seaman, to extend his time to answer the 
complaint berein, until the hearing and decision upon the 
(118) application made by him in the said suit instituted 
by him against Berliner Gramophone Company, in the Cir 
cuit Court of the United States for the Western Distriet of 
Virginia, for an injunction pendente file in said suit, re- 
straining the prosecution of this suit, until the entry of a 
a final judgment in said Virginia suit, be, and the same 
hereby is, denied ; and it is by the court, further ordered, 
that the motion of said defendant, Frank Seaman, to open 
his default herein, be, and the same hereby ts, eranted, uid 
that the time of said defendant to answer the complaint of 
the plaintiff herein, be, and the same hereby is, extended 
to and including the 23rd day of December, 1900. 


CITATION. 
(119) Uniren Sratres or AMBRICA, \. Ss 
The President of the United States, to Frank Seaman— 
Greeting : 
You are hereby cited and admonished to be and appear 


at a United States Cireuit Court of Appeals for the fourth 
Cireuit, to be holden at Richmond, Vireinia, on the Sth 


day of June, next, pursuant to an appeal from a decree of 


the Circuit Court of the United States for the Western Dis- 
trict of Virginia, at Harrisonburg, in said district on the 
23rd day of March, 1901, in your favor passed in a cause 
in said court wherein you are complainant and Berliner 
Gramophone Company is defendant, and you are comnran- 
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Gu BERLINER GRAMOPHONE CO., APPELLANT, 


deat to shaw cause, if any there he, why the decree rendered 
Phe <aid: Berliner Gramophoae Gompany, in said cause men- 
rioned, should not be corrected, and why speedy justice 
should not be dane to the parties in that behalf. 

Witness, the Honorable Melville W. aller, Chief Jus- 
see of our Supreme Court, this 13th day of May, in the 
year of our Lord, one thousand, nine hundred and one. 

tal 


| JOHN PAUL, 
Judge U. 5. District Court, 
Western District of Virginia. 
Oy this 13th day of May, in the year of our Lord one - 
thousand, nine hundred and one, service of the within ci- 
ation ds acknowledged by Frank Seaman, by 
SIP’ & HARRIS, 
his Attys. 
Filed May 18th, 1901. 
A. K. BLETCHER, Clerk. 
ORDER TO TRANSMIT RECORD. 


(120) And, thereupon, it as ordered by the court here that 
1 transeript of the record nnd proceedings 1 the cause 
aforesaid, together with all things thereunto relating, be 
transmitted to the United States Circuit Gourt of Appeals 
for the Fourth Circuit, and the same is accordingly trans- 
mitted, 

Teste : 


A. K, PLETCHER, Clerk. 
CLERK’S CERTIFICATE. 


Usxprep Spares OF AMERICA, 
“Western District of Virginia, 


t to-wit: 


[, A. K.. Fietcher, clerk of the Circuit Court of the. 
United States of America for the Western District of Vir- 
vinia, in the Mourth Judicial Circuit, at Harrisonburg 10 
caid district, do certify that the foregoing record front pth - 
ces 1 to 120 inclusive, is nm true transeript of so much of 
the record of the case of rank Seaman Os. Berliner (irae 
inophone Company, on file in said office, as | have been dt- 
rected lo copy. 

—-— In testimony whereof I hereunto seb My hand, 
Seal and atlix the seal of said court, at Tlarrison: 
of the © burg, in said district, this 13th day of May, 
( Court. yA. Di, 1901; 
Se . A. K, FLETCHER, Clerk, 
Jorkts foo for regard, 848.70... 
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Unirep Strares Circuit Court or APPEALS, 
FourraH CIRCUIT. 





Berliner Gramophone Cenipany, 
slppellant, 
No. 412. 


versus 


Frank Seaman, Appellee. J 


LA TT 


Brize or Couxser ror Aprreciant, In Repty To BRIEF OF 
Couxser FoR AprerLer Firep NOVEMBER TITH, IQOI. 





Our contention in this case may be briefly summarized 
under three heads -— 
1. 
Hors THE DISMISSAL GF AN ORIGINAL BILE CARRY WITLI 
tro oTILE AMENDED AND SUPPLEMENTAL BILL? 


Il. 


CouLp THE COURT ACT UPON TILE AGREEMENT OF JUNE 
STH, 1900, IN ACCORDANCE WITIE THE FOURTH PRAYER OF 
AMENDED AND SUPPLEMENTAL BILL IN THE ABSENCE 


TILE 
OF THE PARTIES TO THAT AGREEMENT? ‘ 
LLL ; 
WiLL A COURT OF EQUITY STOP A COURT OF LAW IN THE i$ 
EXERCISE OF ITS RIGHTFUL JURISDICTION IN THE ABSENCE 4 
, Rie" 2 
OF SOME ALLEGATION, SHOWING A PECULIAR EQUITY WHICII i 
CANNOT BRE SUCCESSFULLY MAINTAINED OUTSIDE OF A 
COURT OF EQUITY ? 
‘ ij) et, 
‘8 , ¥ 3 Hy 
‘, + ’ F: r * 
ait a SN Wp es 
af wid onde bes Nd edt doyty tt 4 bei 
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These three propositions are argued at sufficient length in 
the wpening lrier in the case, and it is deemed unnecessary 
to trouble the court with a further argument, except so far 
“is it May he HCCESSUTY tu repeat the argument 111 reply to 
the brief of counsel for the appellee. 

The eontention for the appellee may be briefly sum- 
marized as tollows -— 


1. That this court was guilty of a wrong or an error in 
its opinion of July 6th, 1901, delivered by Judge Simonton, 
inthis: That the court should not have dismissed the bill, 
but should have given leave to amend the bill without’ dis- 
mussal, 


2. That even though the court should not agree with this 
contention still the right to amend 1s preserved by the use 
of the words “without prejudice.” 


3. That there is a new equity set out in the amended bill 
that was not brought to the attention of the court im the 
ori@inal bill, and this new phase of the case entitles the ap- 
pellee to the relief prayed for in his amended bill. 


q. That nethine was adjudicated Dy the court in its 
opinton of July Oth, root, except such matters as were 
actnally put inissue by the pleadings and litigated by the 
parties, and that inasmuch as the matters set up in the 
amended and supplemental bill were not acfitally put in issue 
by the pleadings under the original Dill, they are not res 
pudicala, 


s. That the question of the final dismissal of the original 
bill was not before the court, and the court erred in the 
dismissal of it. This is an apparent repetition, but 1s made 
necessary by the contention of counsel in their brief. 


G. That this court can do indireetly what it is conceded 
it cannot do direetly, viz.: That it can practically rehear 
its opinion of July Oth, 1907, by eranting the relief sought 


So 


! 
! 
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under the amended and supplemental bill and thus nutiify 
its former decision. 


7- That the true equity of the original bill was the prayer, 
which in effect asked the court to enforce the negative cove- 
nant of the contract of October roth, 1896. 


By way of general reply to this argument our insistance 
is—supported we think by the law—that everything that 
either was litigated under the pleadings or that could have 
been litigated has passed now in rem judicatem by virtue of 
the decision of this court of July 6th, rgor. One of the mem- 
bers of the court intimated that this proposition was stated 
too broadly by counsel in the oral argument, in this: That 
such matters only would be treated as adjudicated which 
were directly litigated between the parties, and that the 
contention of counsel that all matters which could have 
been litigated, whether they were or not as a matter of 
fact, were likewise covered by the principle of res judicata, 
Was not true as a matter of law. 

In Virginia, so far as the Jaw has been fixed by the Court 
of Appeals of that State, we understand the law to be as 
stated by Judge Lacy in a case decided June r4th, 1894, 
in which he says :— 

“The cases in this court are numerous and without dissent, that what 
is contained in the record on an appeal is supposed by the law to have 
been passed upon, and whatever is passed upon here, or might have 


been passed upon on consideration of the record in question is con- 
cluded and settled.’ 


Krise vs. Ryan, 90 Va., pages 712-713. 
Judge Lacy cites a number of authorities in support of 


this opinion. In a more recent case, the unanimous court, 
speaking through President Keith, declares that :— 


‘A deeree or judgment concludes not only what is in effect adjudi 
cated, but all questions in issue, whether formally litigated or not."’ 


Kelly vs. Hambien, 98 Va., 383. 
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In a still more recent case, reported in the same volume, 
Judge llarrison, speaking for the entire court, says:— 


“Where a given matter becomes the subject of litigation in, and of 
adjudication by, a court of competent jurisdiction, the court requires the 
parties to the Iitiention to bring forward their whole case, and will not 
(except under special circumstances) permit the same parties to open 
the same subject of liivation, in respect of matter which might have 
been brought forward asa part of the subject in contest, but which was 
not broucht forward only because they have trom negligence, inadvert- 
ence, or even accident, omitted part of their case. The plea of res ad- 
Judivata applies, except in special cases, not only to points upon which 
the court was actually required, by the parties, to form an opinion and 
pronounce a judsment, but to every point which properly belonged to 
the subject of litigation, and which the parties, exercising reasonable 
diligence, might have brought forward at the time.” 


Roller vs. Pitman, 98 Va., pages 616-617. 


It is believed that the line of decisions in Virginia is un- 
broken on this proposition contended for by counsel for 
the appeilant. 


“Matters once determined on appeal in this court cannot be reopened, 
and this is true whether those matters were actually adjudicated or not 
If they could have been adjudicated in that suit they are equally settled.’ 


Carter vs. Ilough, Gray & Co. (g2), 89 Va., 503. 


“Whatever is contained in the record on aun appeal is supposed to 
have been passed upon, and whatever is passed upon here, and what- 
ever might have been passed upon, in consideration of the record, is 
concluded and settled, and cannot be reopened by the lower court,” 


Krise ws. Ryan, supra, go Va., 711. 


‘fOn a second appeal or writ of crror in the same case, every proposi- 
tion of law decided on the first appeal or writ of error is binding on the 
Appellate Court whenever that case comes before it for adjudication, It 
is ves Judicata.” 

N. & W. RR. Co. vs. Mills & Fairfax (93), 91 
Va., O13. 


‘A decree of this court, affirming a decree of the lower court, is a 
final determination between the parties and their privies of all questions 
which were, or may have been raised on the appeal.” 


Findlay vy. Trige’s Admr. (87), 83 Va., 539; 
MeCulloungh ws. Dashiell (88), 85 Va., 37. 
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Of course, the same would be true if the lower court was 
reversed. We believe that the same rule exists in the Ied- 
eral Courts, that is to say, everything is decided, whether 
adjudicated or not and whether put in issue or not, 1f under 
the pleadings in the case it could have been decided or 
could have been put in issue. 

“A former judement between the same parties, in which plaintilf’s 
claim was decided, or was properly involved and might have been de- 
cided,—as the equitable right or interest in a judicial mortgage, as attor- 
ney, for fees and costs, when the issue decided was the right to the 


mortgage,—is a bar to another action for the same cause. Neglect of 
plainulf to avail himself of itis no ground for another suit.”’ 


Stockton vs. Ford, 18 How., 418. 


“Where the parties are the same, the legal effect of a former judgment 
as a bar is not impaired because the subject-matter of the second suit is 
different, provided the second suit involves the same title and depends 
upon the same questions.”’ 


Aurora vs. West., 7 Wall., 82. 


We will show presently that the matters involved in the 
amended and supplemental bill are a mere extension or 
elaboration of the matters contained in the original bill, and 
they are introduced by way of amendment or supplement 
as merely accumulative evidence of the right to the relief 
sought by the original bill. 

The United States Courts have gone as far if not fur- 
ther than the Supreme Court of Virginia. They have 
unanimously held that where a defendant had, in a suit 
brought against him, a good defense and failed to set it 
up, he will be precluded thereafter, on the principle of res 
judicata, from doing in the second action what he ought to 
have done in the first. This principle is illustrated by the 
failure of a defendant to plead his discharge in bankruptcy 
when he might have done so. 

“Where a defendant had, at the time judgment was rendered against 
him, a good defense,—as a discharge in bankruptcy,—and failed to pre- 
sent it to a court which had jurisdiction of his case and of all the defenses 


he might have made, the judgment is valid, and such defense cannot 
afterwards be set up in an action on the judgment.” 


Dimock vs. Revere Copper Co., 117 U. S., 559. 


Raymond R. Wile 
Research Library 


et a 


Sr et amen ae ee ee 


6 


“A question distinctly in issue and determined in a court of competent 
jurisdiction cannot thereatter be disputed by parties or privies.”’ 


Southern Pa... Roos. U.S: 168 U. S., 2 te 66, 


It is not necessary that the record, when pleaded as res judicata, 
should show that any particular question put in issue by the pleadings 
was in fict litigated. Itis enough if this question could have been liti- 
gated whether as a matter of fact it was or was not.”’ 


Washington A... & G,. Packet Co. vs. Sickles, 24 


How., 333. 


It cannot be successfully disputed that the question of 
the right of the complainant to maintain his bill was a 
matter directly in issue between the parties. One of the 
rounds of error is that the injunction was improperly or 
improvidently awarded, This brings up the whole ques- 
tion of jurisdiction in a court of equity, because if the in- 
junction should not have been granted as prayed for, then 
the awarding of it was the assumption of a jurisdiction 
which did not belong to a court of equity. 

Speaking of the character of the appeal passed upon by 
this court in the opinion of July Gth, 1901, Judge Simon- 
LOU EV Ss 


“The present appeal ts from an interlocutory order continuing an in- 


junction, bt is now well settled by the Supreme Court, after citation and 


review of allthe cases upon the subject, that the court, in passing upon 
an appeal af this character, may consider and decide the case on the 
merits and may thereupon render or direct a final decree dismissing the 
bill, Smith os. Vulean [ron Works, 165 U). $., 578."' 


This court has therefore finally passed upon the pro- 
priety of the maintenance of this suit in a court of equity, 
and it has passed upon it faally. 

This court cannot now rehear its own decree, and it 1s 
not risking too much to say that it will hardly stultify 
itself by indirectly doing that which it cannot do directly. 
The time for a rehearing of the opinion of July 6th, root, 
has passed, and the only relief that the appellee can get is 
through the means of the petition for a writ of certiorari, 
which was filed on July roth, 1g01, 11 this case, and on 
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which no action has been taken from that time down to 
the present. Counsel seem to think that they may get 
this court in this indirect way to rehear its former opinion 
and reverse itself, and will thus be saved the labor and 
expense of a further prosecution of the writ of ceriorari. 

It is earnestly submitted that this court will not assume 
to do INDIRECTLY what it 1s powerless to do directly, and 
yet this is what it is asked to do, to all intents and pur- 
poses, by the brief of counsel filed in this case. We submit 
that the opinion of the court of July Oth, 1901, is right in 
principle and founded on equity, but whether it is or not, 
it is immaterial, because, right or wrong, it must stand until 
reversed by a Ingher tribunal. It 1s useless for us to 
argue here that a court of equity has jurisdiction to en- 
foree the negative covenant in a contract, or that this 
court has made a mistake in its opinion, or that there is 
equity in the amended and supplemental bill, or that cer- 
tain matters have been injected into the supplemental bill 
which were omitted from the original bill, because all of 
these questions either have been considered by the court 
or they could have been considered under the pleadings 
formulated under the original bill, and in either event all 
of these matters are res judicata. 

We apprehend that the court did not misconcetve, as 
contended by counsel for the appellee, the purport of the 
original bill, but on the contrary, the court gave due and 
deliberate consideration to the prayer of the bill for the 
specific enforcement of the contract of October roth, 1896. 
To say that the court did not consider all of the relief 
contemplated by the prayers of the original bill, is a crit- 
icism for which we, at least, do not care to be answerable. 
But whether this court considered them or not, it 1s im- 
sisted that they could have been considered, and if so, the 
legal effect is Just the same as if they had been actually 
considered and passed upon. It was suggested by one of 
the members of the court that it was within the power of 
counsel for the appellee at the time of the argument of 
this case in May, rool, to have called the attention of the 
court to the fact that there was an amended and supple- 
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menial bill pending in the lower court, and had this been 
dene, this court gould have ordered the transmission of 
that record ere so thar at aeht have econsklered it in 
connection witli the original bil. ‘This might have been 
done, and although it did not ocenr to counsel to do it, 
yet. nevertheless, the matters that could have been brought 
to the attention or the court and were not so brought, are 
none the less res fudicata. 


What has this court, therefore, decided in the opinion of 
Jitly ih, ToeK? 


This seems to he the germ snd essenee of this whole 
controversy. The couri, we submit, dias dismissed the bill, 
which dityinissal is final, unless it can be reviewed, on a 
certiorari, by the Supreme Court ef the United States. It 
has decided in terms, whether rightfully or wrongfully, no 


P| 


inatter which, that the bill shall be dismissed, and it has 
been dismissed as a iaticr of fact, and w is a matter of 
some surprise to us to find that its dead body is supposed to 
be capable of resurrection. 

This court lis declared that the courts of law furnish a 
complete and adequate remedy, aad therefore a court of 
CMLY IS WiLlicoutl ivischietion, canted, aetane on the prin 
ciple deeded ta the ease of Saath vs. Valean Tron Co., 
supra, wohas proceeded to a hearme af the case on the 
merits, and dis dismissed the bill We understood that 
this covered everything that is now comtraverted or sought 
to be controverted, and that it is threshing old straw to be 
vomne over these same matters in this argument that were 
gone over In the argument of May, and passed upon by 
this court. 

It is coneeded by the argument and brief of counsel 
for the appellee, that the prayers of the amended and sup- 
plemental bill are, in effect, the same as the prayers con- 
tained in the original bill. Tf this is true, as admitted by 
counsel, then we ask, can there be any question that the 
matters now in litigation, under the amended bill, were 
as a matter of fact, actually litigated under the original 
bill? 
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Ieven according to the narrower application of the doc- 
trine of res judicata, that doctrine in such a case would 
apply here. The only new equity set out in the amended 
and supplemental bill is, that a suit had been brought by 
the appellant against the appellee in the Southern Dis- 
trict of New York to recover damages because of the 
breach of the contract of October roth, 1896, and that 
the stockholders of the appellant company had sold their 
stock to Charles Adamson, under the agreement of June 
5th, rgoo. As to the first equity, we have insisted, and 
now repeat, that a court of equity will not interfere with 
a court of law unless there is some peculiar intervening 
equity which disables a court of law from granting relrei. 

The simple relief asked in the New York suit is dam- 
ages for the breach of the contract. No reason has been 
civen, and in our judgment, none can be given, why the 
appellee cannot successfully defend himself in this action 
by either showing that he has been guilty of no breach 
of the contract or by showing that the appellant has been 
ewulty of one or more breaches of the contract, for which 
it is answerable to him by way of setoif or otherwise. 
Surely it will not be contended that either of these two 
defenses would constitute an intervening equity, whieh 
would prevent a court of kaw from proceeding tn the exer: 
cise of a jurisdiction rightfully acquired. The appellee 
has shown by his own bill, as well as by the amended and 
supplemental Till, that his damages, 1f such there be, are 
capable of ascertainment ina court of law, and why, there- 
fore, the appellant company shall be stopped in its effort 
to obtain a trial by jury, the question of the breach of the 
contract and the damages consequent thereon, we fail to 
apprehend, This very matter of damages and their ascer- 
tainment is made distinctly a matter of issue by the orig- 
inal bill, The bill avers that the complainant has sus- 
tained damages in excess of $100,000; the answer denies 
that fact, and the court, passing upon this direct and 
distinctly-raised issue, declares in terms that the action is 
exclusively suitable to a court of law, and therefore the 
whole matter was in issue, both the jurisdiction of the 
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court fo ascertain the damages and the damages them- 
selves. 

The appellee declared in his bill that he was entitled te 
dimaes by reason of the breach of the contract, and 
that they were recoverable in a court of equity. This 
court has declared that if he is entitled to damages, 
growing out of a breach of the contract, they are only 
recoverable ma court of law. The appellant company, 


entertaining this view itself, and believing that damages 


were only recoverable in a court of law and not in a 
court of equity, has proceeded at law in the Southern 
District of New York. It has done exactly what this 
court declared it ought to have done, and now it is asked 
that it be enjoimed from doing the very thing which this 
court has said it should do, and that, too, without any 
allegation thal there is some peculiar equity which alone 
gives to a court of equity jurisdiction and will take aWay 
from a court of law its admitted jurisdiction. 

The agreement of June 5th, 1900, we submit, cannot 
be passed upon or its execution prevented without af- 
fecting the rights of parties who confessedly are not be- 
fore the court and cannot be brought before the court. 
It ts gravely argued in the brief of counsel for the ap- 
pelloe, on pave 31 of the brief, that no relief is sought 
aguust the stockholders in question, nor are their rights 
sought to be idindieated. Uf the court will turn to page 
1p af the record and read the fourth prayer of the bill, 
it will see that itis prayed that the appellant company 
andits officers iim be enjoined from in anywise carrying 
out or attempling to carry ont the agreement of June 
sth, r900. We do not apprehend the meaning of the 
nelish language if the effect of the granting of this 
prayer does not affect the rights of stockholders who 
signed that agreement and the rights of Adamson, who 
purchased the stock. Tf it is true that some act of the 
company or its officers is necessary to effectuate the 
agreement of June sth, 1900, then it must follow that 
any injunction restraining the performance of that act 
must necessarily materially affect the interest of the 
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stockholders who signed the agreement. That prayer of 
the bill likewise asks that the company and its officers 
be restrained from: doing any act that wall effect a con- 
solidation with the Consolidated Talking Machine Com- 
pany of America. If that agreement contemplates a con- 
solidation with the Consolidated Talking Machine Com- 
pany of America, or any other corporation, how can it 
be said that the rights and interests and obligations of 
the parties to the agreement will not be affected if the 
act or some act of the company itself or its officers is 
necessary to effectuate that purpose. This seems to 
be arguing almost in a circle, but it is made necessary 
by the contention of counsel for the appellee. If the 
court will lay the brief of counsel down side by side with 
the fourth prayer of the bill, it must discover that counsel 
are mistaken when they say that no relief is sought 
against stockholders nor are their rights affected. The 
stockholders have solemnly pledged their faith to deliver 
their stock for an agreed purchase price in order that the 
purposes of that agreement can be consummated and 
carried out. It may be necessary that the appellant com- 
pany shall transfer this stock on its books to the new 
purchaser and shall issue to lim new certificates in leu 
of the old ones surrendered, and yet the injunction would 
prevent the appellant company from doing this simple 
act of transfer and issuance of new certificates if the 
fourth prayer of the bill be granted, and this, too, when 
neither the stockholders nor the purchaser are before the 
court. This case comes squarely within the principle es- 
tablished in Gregory vs. Stetson, cited in the opening 
brief. If Adamson is the owner of the stock purchased 
by him under the agreement of June 5th, 1900, an agree- 
ment which antedates and was complete before the in- 
stitution of this suit, then he has the right to have every- 
thing done that is necessary to be done in order to per- 
fect and complete his ownership, and if a transfer of 
the stock on the books of the company or an issuance of 
new stock in the place of the old certificates surrendered, 
or if any other act is necessary to be done by the company 
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to forty him in his ewnership by purchase, then he has 
the right to hive dha aet done by the conipany, unless 
a courted competent jirisdiction, m a suit to which he 
(Adamson) and tts vendors (the stockholders) are par- 
ties shill determing otherwise; but it is submitted that his 
night to have this act done as well as the right of the 
stockhoiders to have everything done thar will enable 
them te carry ont in good faith the contract of June sth, 
1g0o, cannot be passed upon, much less adjudicated, as is 
contempinted by the fourth prayer of the bill, in a suit 
to which they are not parties. 

Referring, again, for the moment to the New York 
smit, it is argued that the breaches allowed in the eom- 
plaint are the same as the breaches allewed in the answer 
to the wre mal bill, This is true, but it can make no 
difference, becatise no damages are asked in the answer 
on account of the breaches alleged therein, for the rea- 
son tht in the opinion of counsel for the appellant, which 
opuuon is sustained hy this court, no damaces were re- 
coverabie una court of equity on account of rhe breaches 
alleged in the answer, but that a court of law was the 
only tribunal havine jurisdietion of Chat subect, 

These atlegations were iuserted in the answer merely 
hv Way of defense. aid aot ly Waly ol cross aetion or set- 
off in any sense whitsoever, | 


Winrar is Meant py rime se or crime Worps “Wreenrorr 
PREJUDICE” IN THE OPINton or Tuny Grit, 1907? 


Tt is sought by the brief (pages 4 and 5) of counsel for 
the appellee to maintain that these two words evidently 
mean cither the meht to bring a new suit or any act or 
proceeding had or done in the Cirenit Court, not pre- 
sented on the record, or, lastly, ANY PROCEEDING WHICH 
THe Crrevrt Court MIGIHT SEE FIT TO TAKE, 

We respectfully submit that these two innocuous words 
are not capable of the elastic construction put upon them 
by counsel! for the appellee. Tt is useless to examine and 
analyze the authorities cited in the brief as to what may 
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be ordinarily meant by the use of these words, because 
their meaning is palpably patented upon the fact oi Judge 
Sunonton’s opinion, and therefore their meaning must be 
gathered from the sense in which he used them. The opin- 
ion had declared that a court of equity was without juris- 
diction, and that a court of law furmshed an adequate 
and complete remedy, and after citing authority in sup- 
port of this proposition, and after stating the reasons 
whv the action was properly cognizable by the law courts, 
and not by the equity courts, this learned judge declares 
that the bill shall be dismissed “without prejudice.” 
Judge Simonton could not have meant by the use of 
these words, nor could he even have contemplated that, 
any other equitable proceeding, by amended or original 
Inll, could or should be taken, nor could he have contem- 
plated that any proceeding which the Cirewt Court 
should see fit to take, 1f that proceeding was in equity, 
should be otherwise than that declared by him in hts 
opinion. He had already declared that no proceeding 
whatever in equity would lie, and that the only proper 
proceeding was ina court of law, and therefore when he 
made use of the words “without prejudice” he meant, and. 
could only have meant, that the bill was dismissed with- 
out prejudice to the right of the complainant to mstitute 
Ins action at law. To put anv other construction upon 
the use of these words would put Judge Simonton in 
the attitude of declaring that he did not mean what he 
said when he declared that a court of law atone had 
jurisdiction, and that a court of equity was therefore with- 
out jurisdiction.  [t was simple and easy enough for 
counsel to have understood the plain meaning of Judge 
Simonton in the use of.these words, “without prejudice,” 
if they had taken the trouble to have examined the con- 
text of his opinion, because he uses those words in con- 
nection with his declaration that there was a complete 
and adequate remedy in a court of law. He meant to 
reserve the right to the appellee to institute his action 
at law, but if we read the opinion aright, he never did 
intend to reserve to him the right to bring a suit in 
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equity, either by original bill or amended bill, because he 
had declared that that tribunal was without jurisdiction. 
Where a bill in equity is dismissed by the Supreme 
Court of the Unired States for lack of jurisdiction of 
equity, and because there is an adequate remedy at law, 
it is always dismissed “without prejudice.” 
In Hartel vs. Tilghman, 99 U. S.. 547, a bill was dis- 


missed “without prejudice” where the complainant had 


an adequate remedy at law in the State court. 

In House vs. Mullen, 22 Wall., 42, it was held that 
when a bill is dismissed for misjoinder of parties it should 
be dismissed without prejudice, and if this 1s not done, 
the decree will be reversed. 

It is submitted that the argument of counsel is dis- 
ingenuous on this point, and that neither by subtlety of 
reasoning nor ingenuity of argument can any construc- 
tion be placed upon the use of these words other than 
that we have given them. If this amended bill is main- 
tained, this court must hold that a court of equity has 
jurisdiction, and that there is not a complete and ade- 
quate remedy in a court of law; in other words, this 
court must declare that its opinion of July 6th, 1901, is 
wrong, as contended for by counsel for the appellee, and 
that by a mere evasive subterfuge it can indirectly re- 
hear the opinion of July Oth, t90T, and nullify its force and 
elfect. . 

We repeat that counsel for the appellee admit that the 
pravers of the amended and supplemental bill, now sought 
to be matitained, are, to all intents and purposes, the 
same as the prayers of the original bill, © The opinion 
declares that the prayers of the original bill cannot be 
granted, because a complete and adequate remedy ts 
furnished by a court of law. Tfow can it declare then that 
the same prayers contained in an amended bill should be 
granted?) The reason given by the court in the opinion 
of July 6th, 1g01, applies with equal force to this case 
as to the other, because, confessedly, the relief sought is 
the same. 


wee Op en ek leh eel ~~" 


—_———— > 
et OO eee 


- =e me + 


The all 
brought 3 
not brou, 
not called 
when the 
affect the 
fact is, t] 
elaboratic 
are but a 
relief sou 


Is THIS 
IT A NEW 


This is 
its detern 
ment of 1 
the origi 
admitted t 
anal bill, a 
It must tl 
making u 
take olf a 
of the wl 

If it is : 
for the c 
can it am: 
it was des 
tion seem 
hand, it is 
for new fr 
dissent, S 
The prop 
that a ne 
amended 
pute of th 
settled, ai 
propositio 
amended 


Raymond R. Wile 


Research Library 


eed 


s ws ee Te ee ey = hie ee ee +) ae - =e es a ee en 





[tae 15 
g i 
Bits . The alleged new matters brought in night have been 
yn. brought into the original bill, The fact that they were 
me not brought in, or the fact that the court's atlention was 

of not called to the amended bill by counsel for the appellee 
Wy. | when the case was under argument in May last, cannot 

affect the application of the doctrine of res judicata. The | 


| lis- ! fact is, that the amended bill is but a continuation or | 





"iad elaboration of the original bill, and the new averments 
are but additional matters of evidence in support of the 
* at relief sought by the original bill. 
ald 
ine, Is THIS AN AMENDED AND SUPPLEMENTAL BILL, OR IS 
| IT A NEW BILL? 
ie This is the real question presented to this court for 
a its determination. It lies at the root of the Whole argu- 
beds ment of this case, because if it cannot subsist without 
: the original bill, then it must go along with it. It is 
ia admitted that it is a purt of and mus! be read uito the orig- 
; mal bill, and that the two together constitue but one record. 
. It must therefore follow that the two ure essential to the 
se making up of a complete single record, and that if you 
‘ take olf a part, it destroys the harmony and legal effect | st 
“ of the whole. ' gsc. 
sal If it is an amended and supplemental bill (and counsel 
- K for the complamant declare it to be such), then what ! 
| can it amend or supplement if the original bill, to which, _ 
P be it was designed to add, has been dismissed ? This ques- \ : 
tl ee tion seems too plain for elaboration. If, on the other | 
ial hand, it is a new bill, and presents a new case and prays i 
. for new rehet, then under all of the authorities, without 
~ | dissent, State and Federal, the bill should be dismissed. | ; 
% . The proposition is too well settled to adit ot dissent, : 
e that a new case cannot be made under the guise of an Nie 
| amended and supplemental bill, We have heard no dis- re 
‘ ) pute of the soundness of this proposition. The law 1s well 
ms : settled, and at this day no good lawyer will dispute the 
proposition, that a new case cannot be made by an 
amended bill, We have prepared this brief hurriedly in 
r : 
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order to comply with the terms of the court to have it 
filed within ten days, but we hope we have said enough 
to direct the attention of the court to what we regard 
as the sahent points of the controversy, 

We sult that the appeal should be sustained and the 
amended bill dismissed, but in any order made by this 
court the appellant company should be allowed its costs. 

Respectfully submitted, 


WAL GORDON ROBERTSON, 
MARSILALL AlCCORMICK, 
ALBERT B. WEIMER, 
FREDERICK M. LEONARD, 
Of Counsel for Rextiner GRamorHone Company, 
Defendant and Appetlant. 
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upon allegations of a breach of that contract by the appellant 
company, and incident to the main relief of specific execution 
the bill prayed that damages might be awarded to the appellee 
on account of the breach of the contract. The amended and 
supplemental bill is based upon the statement that the com- 
plainant below, the appellee here, “ has become possessed of 
information not in his possession at the time the original was 
filed.” The only essential allegations of the amended bill, 
used either by way of amendment or supplement to the 
original bill, are the following :— 


Fiyst.—That the appellant and the United Gramophone 
Companies entered into an agreement in June, 1900, whereby 
both corporations,were to be consolidated with another cor- 
poration thereafter to be formed. (Paragraph 4, page 8.) 


Second.—That the United Gramophone Company had caused 
to be served on the appellant company notice of the cancel- 
lation of the contract made between the United States Gramo- 
phone Company and one W. C. Jones, of date September 2d, 
1895, and that the appellant company had served a notice of 
cancellation on the appellee of the contract of October roth, 
1896. Both of these notices are alleged to have been given 
in pursuance of a conspiracy between the two companies, and 
further, that they were insufficient and not in accordance with 


the terms of the respective contracts. 


- 


Third.—That the appellant company owned and paid for 
certain patents, inventions, and disceveries of Eldridge R. 
Johnson, with whom the appellant company ts alleged to have 
sustained confidential relations, and that Tohnson had, not- 
withstanding the injunction of June 25th, £900, continued 
the sale and manufacture of gramophones and gramophone 
roods. 

Fourth,—That the appellant company, pursuant to a purpose 
to violate the contract of October roth, 1896, had, prior to 
June, 1900, secured and had already for distribution large 
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quantities of printed matter and other literature, preparatory 
to actively engage in the sale of gramophones and gramo- 
phone goods. (Paragraph 7, page 10 of Record.) i 


Fifth.—That the Consolidated Talking Machine Company 
of America had been formed under the laws of the State of 
New Jersey for the purpose of bringing about a consolidalion 
of the companies mentioned in the first paragraph of this 
statement, and that it had acquired a majority of the shares of 
stock of the appellant company and the United States Gramo- 
phone Company. 


St+ti.—That the appellant company had on the twenty- 
third day of October, 1900, instituted against the appellee in 
the United States Circuit Court for the Southern District of 
New York, an action at law for the recovery of damages by 
reason of the alleged breach on the part of the appellee of the 
contract of October roth, 1896. 


These are substantially the averments of the amended and 
supplemental bill, and the prayers of the bill are substantially 
these :— 


(1.) That the appellant and all other persons or corpora- 
tions should be restrained from cancelling the contracts of 
October roth, 1896, between the appellant and appellee, and 
of September 2d 1895, between the United States Gramo- 
phone Company and W. C. Jones, and the contract of October 
4th, 1895, between the. United States Gramophone Company 
and said Jones. 


(2.} That the appellant should be further enjoined from — 


selling any gramophones or goods, and from the use and em- 
ployment of the word “gramophone” either by itself or any 
other person, firm, or corporation, except pursuant to the 
rights of the appellee under the contract of October roth, 1890. 


(3.) That the appellant might be decreed to pay damages to 
the appellee by reason of the allegations of the amended and 
supplemental bill. 
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(4.) That the agreement of June 5th, 1900, called the 
“consolidation agreement,” should not be carried out, notwith- 
standing the fact that said agreement was one made, not be- 
tween the appellant and the United States Gramophone Com- 
panies and the Consolidated Company, but was an agreement 
made by the several and respective stockholders of the first 
two named companies with one Charles Adamson, as will be 
seen by Exhibit A, with the answer of the appellant com- 
pany. (Page 25 of Record.) 


(5.) That the appellant company should be restrained from 
prosecuting the suit instituted by it in the United States Cir- 
cuit Court for the Southern District of New York to recover 
damages against the appellee for the alleged breach of the 
contract of October roth, 1896. At the January Rules, 1901, 
the appellant company filed its demurrer to the amended and 
supplemental bill. (Page 16 of the Record.) 

The decree of March 23d, now appealed from (pages 51 and 
52 of the Record), overruled the demurrer, and thereupon the 
appellant company, by leave of the court, filed its answer with 
certain exhibits thereto. (Pages I9 to 50, inclusive.) 

It will be seen that the answer denies every single allega- 
tion of the bill, and that there was no proof as against the 
denial in support of the averments of fact made in the bill. 
Notwithstanding the fact that the answer put in issue every 
single material allegation of the bill, the court by its decree 
of March 23d, t901, awarded the injunction restraining the 
appellant company from the further prosecution of the suit, 
instituted by it as above stated, in the United States Circuit 
Court for the Southern District of New York. 

On the first appeal in this case the action of the lower court 
was reversed and the cause remanded to the lower court, with 
iyections to dismiss the bill without prejudice. Whilst it 
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has been entered in the lower court, sas¢4 on the mandate of 
this court, whereby tle bill has Geen cismissed. The first 
question, therefore, for this court now to consider, and in our 
judgment the ov#/y question, is the eect of the dismissal of 
the original bill under the mandate of this court. 
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The Dismissal of the Original Bill Carried with 
it, by Operation of Law, the Dismissal of the 
Amended and Supplemental Bill. 


The distinction drawn by the authorities between an 
amended and supplemental bill is that the former may not 
be filed after the parties are at issue and witnesses have been 
examined, after which time the bill, which before that time 
would have been called an amended bill, is termed a supple- 
mental bill, The real function of an amended bill, if filed in 
its proper time, is to make new parties, who were inadver- 
tently omitted, or to amend some clerical error occurring in 
the original bill. 

The supplemental bill is, strictly speaking, regarded proper 
when it is sought to remedy some imperfection in the original 
bill, consisting of the omission of facts which existed before 
the filing of the original bill, but which were not known to 
the complainant, or where it is used to bring before the court 
some party necessary to a final conclusion of the controversy, 
but who was omitted to be made a party by the original bill, 
or where it is necessary to introduce into the bill some matter 
which has happened since the original bill was filed. Under 
the practice, however, the tendency of courts is to disregard 

the mere names of things and to consider and apply their sub- 
stance, and therefore it may be said that there is scarcely any 
distinction between an amended and a supplemental! bill, but 
either will be treated as the other, when to do so will sub- 
stantially advance the rights of the parties. 
t Story’s Equity Pleading, sections 332, 333, 334; 
Daniel’s Chy, Pr., vol. 3, page 150. 


The amended and supplemental bill is but a part of the 
original bill. It is like the graft placed upon atree. It be- 
comes a part of the tree when engrafted thereon. So the 
amended bill becomes a part and parcel of the original bill, 
as much so as if its allegations had been incorporated into 
the original bill. If the tree upon which the graft had been 
made is cut down, the whole tree must fall with it, because it 
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is as much part and parcel of it as if it had been part of the 
original growth of the tree. So if the original bill is cut : 
down or dismissed, the graft or amended bill must fall along ; 
. with it. 
. ‘‘An amended bill is esteemed a part of the original bill and a con- , 
tinuation of the suit; but one record is made." : 
French vs. Hay, 22 Wallace, page 246; 
Shields vs. Barrow, 17 How., page 130. 
i In the case of Morrison’s Ex’or vs. Household’s Admr. 
ps et al, 79 Va., page 627, the amended bill was filed to bring in 
te new parties, and the court, in speaking of the effect of the wl 
é amended bill, says this :— 
ss “And having been thus filed in accordance with the terms of the 
i decree, it must be taken as a continuation of the original bill and as 
a jorming part of it, for both constitute but one record.’’ 
i Citing in support of this 1 Daniel’s Chy. Pr., chapter 6, 
4 section 8. 
‘| ‘‘An amended bill is in the nature of an amendment of the original 
ef bill and must be read with it, and the two must be regarded as one bill; 
Ei the two are regarded as constituting one bill.”’ . 
Keyser vs. Renner, 87 Va., page 251, citing the follow- 
ing cases :— : 
Straughan vs. Hallwood, 4 S. E. Rep., 394; we 
Hill vs. Hill, 10 Ala., 527; 
Hanby’s Admr. vs. Henritze’s Admr., 85 Va., 182; 
Piercy vs. Beckett, 15 W. Va., 444; 
Lyon vs. Tallmadge, 1 Johns. Ch., 184; 
Verplanck vs, Insurance Co., 1 Edward Ch., 46; 
Shield vs. Barrow, 17 How., 130; 
i Christmas vs. Russell, 14 Wall., 69. 
3 In the case of Straughan vs. Hallwood, supra, Judge Green, 
speaking for the Court of Appeals of West Virginia, said :— 
= 
“When a supplemental bill is based on facts occurring since the insti- 4 
tution of the suit and seeks relief only against the original defendant, no i - 
new parties being introduced, it is in the nature of an amendment of the 5; - 
original bill and must be read with it, and the two must be regarded as one so 
bill, just as where an amended bill is fled merely correcting statements . 
| in an original bill; the two are regarded as constituting one bill.” | : 
s 
Fy 
| 
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This case is specially referred to because Judge Green, one 
of the most able jurists of the State of West Virginia, pre- 
sents a very full and thorough discussion of this subject. It 
would seem to follow from these citations that if on the orig- 
inal bill the complainant had no cause for action in equity at 
the time of the filing of his original bill, he could not main- 
tain his suit by filing a supplemental bill setting up the same 
cause of action in different form. If the cause of action 
stated in the original bill was not good, then it cannot be 
made good by a supplemental bill, although the allegations of 
the latter bill arise out of the same cause of action. If it is 
the purpose of the appellee to treat the supplemental bill as 
an original bill, then it is obnoxious to the objection that a 
new case cannot be made by either an amended or supple- 


mental bill. 
‘It is perfectly true that supplemental bills will not be allowed for the 
purpose of introducing a completely new case.” 
Hanby’s Adm. vs. Henritze’s Admr., 85 Va., page 182, 
citing 3 Daniel’s Chy. Pr., page 159. 


‘A new cause of action should not be permitted to be presented by 
a supplemental bill; for such supplemental bill being a part of and addi- 
tion to the original bill and to be read with it, to permit this would be to 
violate the obvious principle that in every case the cause of action must 
exist at the time the suit is brought.’’ 


Idem, page 183 :— 


‘‘ A party under the privilege of amending is not to introduce new 
matter which would constitute a new bill. Amendments can only be 
granted when the bill is defective in parties or in prayer for relief or in 
the omission of or mistake as to a fact or circumstance connected with 
the substance, but not forming the substance itself, or for putting in issue 
new matter to meet proper allegations in the answer.”’ 


Idem, page 183, quoting Shield vs. Barrow, 17 How, 130, 
and Christmas vs. Russell, 14 Wall., supra. 


In either event, treating it as merely supplemental to the 
original bill or as making up a new case so as to enable the 
supplemental bill to stand as if it were an original bill, the 
supplemental bill should have been dismissed by the lower 
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court. Bear in mind that the whole purpose of this proceed- 
ing, both the original and supplemental bills, was to obtain 
through a court of equity the specific performance, in some 
form, of the contract of October toth, 1896, and, as incidental 
thereto, to recover damages for the breach of the contract. 


“The gravamex of both of these bills is the breach of the contract and 
the loss of money therefrom.’’ 


(Opinion of Judge Simonton, page 5.) 


‘That compensation may be had in damages for the breach already 
charged is shown by the prayer of the bill seeking such compensation. 
So the nature, character, and amount of such damages can be ascer- 
tained. Even were it the case that there is not ‘any rule by which these 
damages can be estimated with precision, this is not a conclusive objec- 
tion against the resort toa court of law.’ It is very well known that in 
all judicial proceedings for injuries inflicted by one party on another, 
whether arising out of tort or out of contract, the relief given by way of 
damages is never the exact sum which compensates for the injury done, 
but with all the rules which have been adopted for the measurement of 
damages the relief is only approximately perfect.” 

(Opinion of Judge Simonton, page 5, citing Texas, &c., Ry. 


vs. Marshall, 136 U. S., 405.) 


The application of this rule is this: That if Seaman had a 
complete and adequate remedy in a court of law for the 
breach alleged in the original bill, then it follows that he had 
a like remedy for the breaches alleged in the amended and 
supplemental bill, but whether he had or not 1s an immaterial 
question, for the reason that the dismissal of the original bill 
must necessarily carry with it the dismissal of the amended 
bill, which under the authorities constituted as much a part 
of the original bill as if the allegations therein had been 
originally incorporated in the original bill. 


Appeal Should be so Disposed of as to Allow Costs 
to Appellant. 


No matter how this matter is disposed of, in case the deci- 
sion should be in favor of the appellant, it is submitted that 
substantial justice can only be done the appellant by allowing 
to it its costs, both in this and the court below. 
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The case of Chicago & Vincennes R. R. Co. ws. Fosdick, 


106 U. S., pages 47, §4, and 85 (1882), seems to control this 
question. There were two appeals in that case. On the first 


appeal the action of the lower court was reversed, and the 


decree of the Appellate Court was of such a character as to 
practically and substantially control the further litigation had 
in that case. The same reasons that controlled the court in 
dismissing the first appeal were declared to be of equal force 
as to the second appeal. The second appeal was therefore 
dismissed as to two of the decrees from which it was taken, 
and as to another decree, the action of the lower court was 
reversed; but it will be observed that notwithstanding the 
dismissal of the appeal, the appellants were adjudged their 
costs on the second appeal. In the case at bar the first appeal 
directed a dismissal of the bill, and as a necessary consequence 
all of the subsequent proceedings in the case must go for 
naught, In order to get this relief, however, now sought by 
this appeal, it was necessary to come to this court. It is re- 
spectfully submitted, therefore, both on reason and authority, 
the appellant is entitled to its costs in this and the lower 
court; provided the court takes the view now suggested, that 
this appeal is controlled by the order of this court entered. 
July 6th, 1901, which reversed the action of the lower court: 
and directed a dismissal of the original bill, which constituted 
the only foundation of the proceedings in the case. a 


The Court will take Judicial Cognizance of its Or- 
der of July 6th, 1901, Entered on the First Ap- 
peal, 


In a previous part of this brief it was stated that while it 
did not appear in this record, still it was a fact that an order 
had been entered in the lower court which carried into effect 
the mandate of this court. It is now submitted to the court 
that whilst this statement is true, yet this court will take ju- 
dicial cognizance of its own order, entered in a former appeal 
in this case. 


“On error to reverse a second judgment in a cause In which a former 
judgment had been reversed on error by this court, one error assigned 
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was, that at the time of the second trial the cause had not been remitted 
from this court. It not appearing from the record sent up from the Cir- 
cuit Court whether the cause had been remitted, or what order, if any, 
had been made im this court respecting it, Ave/d, that this court would 
take judicial notice of its own record and proceedings upon the former 
writ,”’ 


19 Wis., 539, Brucker vs. The State. 


It is immaterial, as a matter of fact, whether any order was 
entered by the court below based on the mandate of this 
courtornot. The essential point is that this court made such 
an order and it will now take judicial cognizance of that or- 
der. The order of this court worked ipso facto a dismissal of 
the bill, even without an order of the lower court. 


The Demurrer Should Have Been Sustained. 


(1.) The amended bill must be read in the light of all the 
disclosures of the record. The amended bill alleges that the 
matters and things therein set forth had been disclosed for the 
first time on September 24th, 1900, when a motion was made 
for an enlargement of the original injunction awarded on 
June 25th, 1900. The record distinctly shows that this in- 
formation was in the possession of the complainant at the 
time of the filing of his original bill. The conclusion, there- 
fore, is that the amended and supplemental bill was filed 
merely for the purpose of embarrassment and delay and not 
for the purpose of obtaining any relief that could not have 
been given under the original bill. The fact is that the com- 
plainant could have gotten under his original bill any relief 
that he was entitled to under the amended bill; provided a 
court of equity had jurisdiction (which it had not) to grant 
him any relief whatsoever. 

(2.) The agreement of June 5th, 1990, shows that it was be- 
tween the individual and respective stockholders of the ap- 
pellant company and Charles Adamson, and not between the 
appellant and said Adamson. One object of the bill was to 
prevent a consummation of this agreement. Neither Adam- 
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son nor the United States Gramophone Company nor the 
several stockholders who signed that agreement nor the Con- 
solidated Talking Machine Company of America were before 
the court and cannot be brought before the court. The rule 
in equity is that all parties necessary to a complete decree 
must be before the court so as to enable it to prevent future 
litigation, and thus avoid a multiplicity of suits, and to make 
it perfectly certain that no injustice will be done either to the 
parties before the court or those absent, because any decree that 
the court might make would be grounded upon a partial view 
only of the real merits of the case; whereas, when all of the 
parties are before it, the whole case can be seen and the con- 
flicting interests properly settled and adjusted. 

Shields vs. Barrow, 17 How., 130; 

Gregory vs. Stetson, 133 U.S., page 584. 


- It is true that most of these parties were beyond the juris- 
diction of the court and could not be brought before the 
court, by the service of process, but this is because of the cir- 
cumscribed powers of the United States Courts under the 
Act which created them. It cannot be said that the Forty- 
seventh Equity Rule will relieve this difficulty, because the 
Supreme Court in the case of Gregory vs. Stetson, supra, has 
said this :— , 

“The general question involved therein has been before this court a 
number of times, and it is now well settled that notwithstanding the 
statute referred to andthe Forty-seventh Equity Rule, a Circuit Court can 
make no decree ina suitin the absence of a party whose rights must 
necessarily be affected thereby.” . 

An injunction to prevent the execution of the agreement 
of June 5th, 1900, between Adamson and the individual 
stockholders of the appellant company would, in our opinion, 
most seriously affect the interests of all the parties to that 
agreement, and this too without a day in court to either of 
them to resist the injunction. It would most probably have 
rendered Adamson liable to a suit for damages by the stock- 
holders, or the latter to a similar suit by Adamson because of 
the breach of that agreement. A very serious question is 
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involved in this prayer for relief, because it seeks to deny to a 
stockholder the right to sell his stock whenever and to whom- 
soever he pleases. The court is asked to say that because 
certain stockholders of the appellant company have sold their 
stock in the exercise of their right of ownership, the written 
agreement shall not be enforced or permitted to be enforced. 

It is a well settled principle that a stockholder has the right 
to sell his stock to whomsoever he pleases. 


‘The right to transfer his shares is incident to every shareholder and 
is as much the right of a director as of any other member.”’ 


2 Thompson Cor., 2301; 163 U.5S., page 31. 


‘‘The stock in a corporation held by an individual is his own private 
property, which he may hold or dispose of as he sees proper, and over 
which neither the corporation nor its officers have any control. It is the 
subject of daily commerce and is bought and sold in market like any 
marketable commodity. The directors have no control or dominion 
over it whatever, or duty to discharge in reference to its sale and transfer, 
unless it be to see that proper books and facilities are furnished for that 
purpose. As the property of the individual holder, he holds it as free 
from the dominion and control of the directors as he does his land and 
other property.”’ : 

17 Amer, & Eng. Ency. of Law, 105, citing the case of 
Tippecanoe Co, vs. Reynolds, 44 Ind.,.515. 


The stockholders are wholly distinct from the corporation 
itself. No matter if one person owns all of the stock ora 
majority of it, he is just as distinct from the corporate entity 
as one individual from another. His acts do not bind the 
corporate entity nor can he make contracts for it. His 
dominion over his own stock is absolute, but his authority 
over the corporate acts is nothing, except so far as he can 
vote his stock to select the agents to manage the affairs of 
the corporate entity. 

The bearing of these authorities is that the agreement of 
June 5th, 1900, was not between the appellant as a corpora- 
tion on the one side and Adamson on the other, but was be- 
tween the latter and the individual stockholders of the appel- 
lant company, and the effect of the granting of the injunction 
in this case would be necessarily of the utmost importance to 





[A aay oe aa ME eB AE me 


7 eran 





- 
Raymond R. Wile 


Research Library 


tiene tg er oi ON PRED ERAY.. SAP MEY Fa PORES OES RWWA eB 





13 


Adamson and the stockholders—the parties to the agree- 

ment—when they were not before the court and could not be 

brought there. We think, therefore, the demurrer on this 

point should have been sustained. 
i 


(3.) Frank Seaman was a stranger to the agreement of June | 
5th, 1900, as he was also a stranger to the contract of Sep- | 
tember 2d, 1895, between the United States Gramophone 
Company and the appellant company as assignee of W. C. | 
Jones. No stockholder is here asking the court to restrain | 
the execution of the agreement of June 5th, 1900, but Sea- | 
man, a perfect stranger to that contract, is seeking to stop its 
fulfillment. The minority of stockholders, if their rights were 
seriously injured by an agreement made by a majority, might 
interfere to prevent the consummation of the agreement, but 
this is because of the pecuniary interest of a stockholder in 
the subject matter of controversy. The true test, in fact, is 
the legal pecuniary interest of the party in the prevention of 
the accomplishment of an #/tra vires act. This rule does not 


apply to a stranger to the transaction. ig | 


‘* To entitle a party to relief by injunction against the illegal or fraudu- 
lent proceedings by corporate officers, the party seeking relief must be a 
stockholder of the corporation.”’ 


Roebling vs. Bank, 30 Fed. Rep., 744. 


The same doctrine was substantially held by the Supreme 2 
Court in the case of R. R. vs. Ellerman, to5 U. S., 166, par- ; 


ticularly page 173, where it is held that— 


‘“* The legal interest which qualifies a complainant other than the State 
itself to sue ia such a case is a secuntary interest in preventing the de- 
fendant from doing an act when the injury alleged flows from its quality es | 
and character as a branch of some legal or equitable duty. A stock- | 
holder of the company has such an interest in restraining it within the 
limits of the enterprise for which it was formed, because that is to enforce 
his contract of membership. The State has a lezal interest in preventing | 
the usurpation and perversion of its franchises, because it is a trustee of i 
its poWers for uses strictly public.”’ 


! 
The main point here is that the court can do nothing to | 
affect this agreement of June 5th, 1900, unless it tramples {| 
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upon the rights of the absent parties, who are neither before 
the court nor can they be brought before the court. Their 
interests are wholly antagonistic to the prayer of Seaman’s 
bill, which if granted will seriously interfere with the con- 
summation of the contract. Another point in connection 
with this prayer of the bill to stop the completion of this 
contract is this: The bill avers and the record shows that the 
agreement of June 5th, 1900, was ended before even the filing 
of the original bill in this matter, and was therefore beyond 
reach by the injunctive process, so that the injunctive remedy 
would not in any event be proper. 

The bill likewise avers that a notice of cancellation of the 
contract of October roth, 1896, had been served upon the 
appellee by the appellant, and likewise that a like notice had 
been served by the United States Gramophone Company upon 
the appellant company ; but the bill seeks to break the force of 
the two notices by the averment that neither notice was suffi- 
cient in law or equity, nor given in accordance with the pro- 
visions of the respective contracts. It will be observed that 
the bill does not specify in what particulars these notices, or 
either of them, were insufficient, nor does it state wherein 
there has been any departure from the contracts. It is sub- 
mitted that this mére general statement of insufficiency and 
that the contract provisions have not been complied with are 
not sufficient to enable the court to say whether they were or 
not. Both of those matters are de fors the original purpose 
of the bill, and they should be brought to the attention of the 
court by an original bill and not by an amendment to the bill 
in this case. It is submitted, however, that in any event the 
allegation of insufficiency, &c., is wholly insufficient in this 
case. Therefore it is that the notices of cancellation were 
completed matters and the contracts ended, so far as this 
record shows, before this amended bill was fied. The agree- 
ment of June sth, 1900, was likewise a complete transaction. 
The injunctive remedy is preventive and not remedial. It 
lies to prevent the destruction or even the impairment of legal 
or lawful rights or to prevent the perpetration of a wrong, 


* 








~ 


Raymond R. Wile 
Research Library 


— 
— 

\ 
= 

= 

E 

t 4 

e 

~ o 

f 

res 

E 

r 

. rT 

— 

& 

- 

5 

a 

- 
= 
=f 
a 
ft 

a i 
= 
= 


15 
which, if permitted, would impair a right, but it never lies 
except in rare cases to undo a thing already done. 

It is not contended that a court of equity will not interfere 
to prevent a continuance of acts, which if permitted to be 
done, will result in a wrong, but where there is no continu- 
ance of the act complained of, and the act itself is ended and 
accomplished, then a court of equity will not interfere by in- 
junction, 


‘* An injunction, unless issued after the decree, when it becomes a 
judicial process, can only be used for the purpose of prevention and 
protection, and not for the purpose of commanding the defendant to 
undo anything he had previously done.’’ 


American & Eng. Ency. of Law, ist Ed., page 782, 
and the cases there cited. 


**Tnjunction commanding things to be undone which have been done, 
or directing buildings or other erections to be pulled down, cannot be 
allowed before answer.” 


‘* Object of an injunction before answer, is preventive, to preserve 
the property in its present state.’”’ 


Murdock’s case, 20 vol. American Decisions, page 381. 


The note to this case is very full and the author summa- 
rizes the conclusions in these words :— 


“A writ of injurtction, as the very name imports, is primarily and 
peculiarly a preventive and not a remedial process.”’ 


Murdock’s case is a decision of the Supreme Court of the 
State of Maryland. The law of New Jersey and Florida is 
the same. 

Society for E. U. M. ws. M. C. & B. Co., 21 American 
Decisions, page 42; 

Pensacola R. R. Co. ws. Spratt, 12 Fla., page 26, re- 
ported in go! American Decisions, page 747. 


The note to this case is referred to particularly as applicable 
to the case at bar. 
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The fifth prayer of the bill is that the appellant company 
may be enjoined from prosecuting the suit instituted in the 
United States Circuit Court for the Southern District of New 
York. This prayer is based upon the allegations contained 
in the twelfth, thirteenth, and fourteenth paragraphs of the 
= amended bill. (Pages 12 and 13 of the Record.) The New York 
| suit was brought in October, 1900, and is in the nature of an 
F action of covenant for the alleged breaches of the contract by 
| Seaman. The twelfth paragraph of the bill simply avers the 
institution of the suit by the service of the writ and com- 
plaint. The next succeeding paragraph undertakes to sum- 
marize the allegation of the complaint and alleges that the 
several breaches particularized in the complaint are the same 
mentioned by the defendant below (the appellant here) in its 
answer and in the several affidavits filed by it on the motion 
to dissolve the injunction awarded on June 25th, 1900. 

The fourteenth paragraph states the fact that the complaint 
in the common-law suit avers the institution by the appellee . 
of this suit in the Circuit Court of the United States for the 
Western District of Virginia; the awarding of the injunction 
thereon and the cancellation of the contract and a claim for 
damages by reason of the breaches of the contract on the part 
of the appellee, Seaman. <A careful reading of these three 
paragraphs of the bill fails to disclose any ground for the issu- 
ance of an injunction to restrain the common-law suit. The 
appellant company did not claim in its answer to recover 
damages for the breaches of the contract by Seaman, as 
alleged by it in the answer. It simply averred the breaches 
and specified them by way of defense to the suit, and it 
stopped there. It is not believed that damages are recover- 
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able in a court of equity in a suit for the specific performance 

of a contract. An investigation of the authorities fails to dis- iH . 

close a single case, so far as we know, which gives to a court ; 

of equity jurisdiction to award damages in such a case. 
There are very few cases, so far as we know, wherein that 

court has jurisdiction to award damages. It is true that ina 


os —-~~6 a 





c 


o 
Raymond R. Wile 
Research Library 


— 
i 
= 
= 
' 
é 
& 
' 
i 
‘¢ 
t 
; . 
= 
r- 
fe 
i 
t 
? 
La 
‘ 
- 
5 
& 
} 
r = 
oe! 
. - 
: 
z 
P 
P 
ji 
= 
= 





17 


suit for specific performance a court of equity sometimes gives 
compensation by way of daniages in lieu of directing a specific 
execution of the contract, but it has never given, so far as we 
know, damages in addition to the specific execution of the 
contract on account of an alleged breach. This being true, 
the defendant company could not have claimed damages in its 
answer by reason or because of any breach of the contract 
alleged to have been made by Seaman, and had he made such 
claim the court would not have entertained it because of the 
lack of jurisdiction to do so. A court of law is the only tri- 
bunal for the assessment of damages in a case like this. In 
patent suits, after a court of equity has once taken jurisdiction 
to enjoin the infringement of a patent, and its jurisdiction is 
maintained to the end, it will, by way of account, direct a state- 
ment of profits and losses between the owner of the patent and 
the infringer thereof. This is upon the theory that the in- 
fringer has been using the property of the owner, and there- 
fore it will ascertain what profits the infringer has realized from 
their use. This is not damage, however, but is a simple adjust- 
ment between the infringer and the owner of the patents of 
profits and loss, 

This is about the only case that we know of where a court 
of equity can give relief by way of damages. It gives it, then, 
we submit, merely as incidental, and not in the shape of dam- 
ages, but only as profits that have been realized by the infringer 
from the use of another's property. If, however, we are mis- 
taken in this view, and the court should hold that the appel- 
lant company could claim, by its answer, damages for the 
breach of the contract of October roth, 1896, by Seaman, then 
we submit that such claim would have been in the nature of 
an offset against the demand made by Seaman in his original 
bill for damages. It is a well-settled proposition that an off- 
set isa distinct cause of action. An original suit may be main- 
tained upon it, or it may be used by way of-set off in a suit 
brought by the other party. 

If A. sues B., the latter may do one of two things with his 
claim against A. He may maintain an original suit upon it or 
he may file it as an offset in the suit brought by A, against him, 
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and this is known to the profession as across action. There 
is no process by which B. can be compelled to file his setoff 
or cross action. The whole matter is at his election, but there 
is no process of law that can compel him to elect between his 
right to institute his original suit upon his independent cause 
of action and his right to file it as a setoff in the pending suit. 
He may not choose to submit to the jurisdiction of the court 
in which the suit is pending against him and may prefer to 
assert his cause of action in another jurisdiction. 

In this case Seaman lived in New York and the appellant 
company was a citizen of Virginia. If the appellant company 
had a cause for action against Seaman, it had the right to go 
to the jurisdiction in which Seaman wasa citizen, and it could 
not be compelled to come to Virginia and file an offset ina 
suit in which Seaman was complainant and it was the defend- 
ant. This proposition seems too clear to us for argument 
In the court below the argument was based upon the theory 
that when a court of equity once assumed jurisdiction it would 
hold on to it until the case was finally ended and the interests of 
all parties were adjusted. This proposition is ordinarily true 
in cases where the court of equity has jurisdiction and the 
pleadings of the case will admit of the adjustment of the rights 
of the parties, but in this case the point of contention is that 
a court of equity was without jurisdiction to ascertain and 
award damages, and the next point is, that even if it had juris- 
diction, the pleadings in the case were not such as to admit of 
the ascertainment and awarding of damages, and further, that 
there was no process known to us whereby the lower court 
could have compelled the appellant company to so amend its 
answer as to make it a cross bill for the recovery of damages, 
by way of offset against Seaman’s demand. 

It seems to us unreasonable that the lower court should 
have forced us to file a cross bill, setting up a cross action 
against Seaman for damages, when the answer claimed no 
damages because of the breach of the contract, but only set up 
the several breaches of the contract by way of defense to the 
bill. Can it be denied that the appellant company had the 
right to invoke a trial by jury of its cause of action against 
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Seaman for the breach of the contract of October roth, 1896 
Can it be maintained that it was obliged to file its cross action 
in this proceeding in equity? Can it be denied that it had 
the right to sue Seaman in the jurisdiction in which he lived 
and there have atrial by jury? What equitable ground is 
alleged in the whole amended bill which justifies this inter- 
ference by injunction with the prosecution of the New York 
sult P 

We do not deny that there are cases in which a court of 
equity will restrain the common-law court from further pro- 
ceedings, but never is this true unless there is some ground 
of equitable jurisdiction alleged in the bill. It is often the 
case that a court of equity will restrain a court of law from 
further proceeding in an action of ejectment, where the defense 
cannot be made in a court of law but is purely equitable in its 
character ; but in such a case as that the bill must affirmatively 
show the grounds of equitable jurisdiction, and further, the 
reasons why the defense cannot be set up and successfully 
made in a court of law. There are other cases besides that 
of ejectment in which courts of equity have interfered with 
proceedings in a court of law, but we submit that no case can 
be found anywhere amongst the decisions where a court of 
equity has ever interfered with a proceeding at law between 
the same parties unless the bill set forth specific and affirma- 
tive matters of equitable relief and the reasons why the de- 
fense could not be specifically maintained in a court of law. 
Such a proposition needs no argument, at least authority, in a 
learned court like this. 

And yet it is true that on the 23d of March, Igor, the 
judge of the lower court awarded his injunction restraining 
the further prosecution of the New York suit in the absence 
of a single allegation in the amended bill showing any ground 
of equitable interference by a court of equity with the court 
of law. The simple allegation in the paragraphs of the 
amended bill referred to is, that such a suit has been brought, 
and what the allegations of the complaint are or why the 
the equity side of the court shall interfere with the prosecu- 
tion of that suit, or what reasons exist why the defense cannot 
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be made in the court of law, are nowhere stated in the bill. 
We respectfully and earnestly submit that the order granting 
this injunction was improperly granted. 

Not only is this true, but, as a matter of fact, the answer of 
the appellant company, sworn to and therefore used and treated 
as an affidavit on the motion for the injunction, was filed before 
the injunction was granted. That answer denies every material 
allegation of the bill, and there is not a particle of proof in 
the record tending even to overturn the denials of the answer. 
In the face of these facts the court below has, since the twenty- 
third day of March, stayed the proceedings of the New York 
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United States Cirenit Court of Appeals, 


FOURTH CIRCUIT. 


| 
: 
| 
| 


BERLINER GRAMOPHONE Com- 
PANY, 


Appellant, 


— No. 412. 


FRANK SHAMAN, 
Appellee. 


BRIEF FOR APPELLEE. 


Supplemental Statement of Facts. 


The original bill contained the following prayers 
for relief: 

lst. An injunction restraining defendant from 
selling goods, save to complainant. 

vd. Restraining defendant from using certain 
property, save for the benetit of complainant. 

3d. Requiring the delivery of certain specifically 
ennmerated articles made for and at the expense 
of complainant, satisfactory to him, in the posses- 
sion of defendant, and ready for delivery. 

4th. Damages sustained by reason of the partial 
breach of contract shown. 
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Sth. An account of matrices in possession of 
defendant, 
6th. Other and further relief. 


These prayers are fonnd at page 13 of the record 
of the first appeal, and on page 13 of the record of 
the present appeal appear the prayers of the 
amended and supplemental bill. 


The entire record in the case, as printed upon 
the former appeal and upon the present appeal, 
was before the Court, and all of the pleadings, 
exhibits and affidavits were considered. By con- 
seni of connsel, only such as do not appear in the 
former record have been printed. It is appre- 
hended that the Court will consider the entire 
record, but should it decline, all facts alleged 
must, in the absence of the proofs, be resolved for 
the appellee. 


POINT FIRST. 


As to the effect of an adjudication of the 
Court of Appeals that the bill previously 
considered be dismissed without  pre- 


—jadice. 


First. 


Upou an appeal, the Court has before it merely 
the record, es, 


r. Vhe Court typon the former appeal could con- 
Sider nothing trenspliring in the Cireutt Court, 
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The Appellate Court can act on no evidence 
which was not before the Court below. On appeals 
in eqnity uo new evidence can be admitted. 


Boone v, Clrilds, 10 Pet., 177. 
Pacilic R. R. Co. v. Missouri Pacitic R. R. 
; Oo., 06 U: $4 :1: 
Suydam v. Williamson, 2 How., 427. 
° Milne v. Deen, 121 U. 8., 525. 


The Cireuit Conrt with full authority notwith- 
standing the appeal, proceeded with the case. 


Smith v. Vulean Iron Works, 165 U.38., 
518, and cases cited. 
~ The Pennsylvania, 12 Blatch., 67. 
Standard Elevator Co. v. Crane Elevator 
Co., 46 U. 8S. App., 453. 


Amendments of the pleadings are discretionary 
and not reviewable. 


Bullett County v. Washer, 130 U. S., 142. 
Chapman v. Barney, 129 U. 8., 677. 


If. Upon the present appeal, the sole question 
= is whether the Circuit Court properly adjudicated 
| the law and the facts before it. 


As to the law, the Court on Appeal may re- 
examine (and regard) decisions held binding by 
the Circuit Court and may disregard such prece- 
dents. | 





i 


Curtis v. Overman Wheel Co., 20 U.S. 
App., 146. 


pa A oe 


Asto the faets, the decision of the Appellate 
Court must speak from the reeord before it, line 
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Where since the original decree, the rights of 
the parties have so changed as to make it improper 
to carry the decree into execution, relief can only 
be had through some form of original proceeding. 


Mackall v. Richards, 116 U. 8., 45. 


Second. 


To determine the force of the words ‘without 
prejudice’ the situation of the case must be exam- 
ined. 


I. The Circuit Court in the evercise of its proper 
and usual powersas above seen had granted further 
relief pending appeal, 


Such proceedings were not before the Appellate 
Court. 


Will it be presumed that the adjudication of the 
Court of Appeals went further than the record 
warranted and undertook to pass upon such pro- 
ceedings? Surely not. 


Smith vos. Vulcan Iron Works, 165 U.§S., 518, 
cited in the opinion holds that an appeal may be 
‘from the whole order or decree’ granting an in- 
junction and that where the Circuit Court shonld 
have clismissed the bill, the Appellate Court will 


= 
= 


order its dismissal (p. p. 518, 520, 525). 
Upon this authority the Court of Appeals ordered 


the billin the present case to be dismissed without 
prejudice. 


Without prejudice to what! Evidently, 
ist, A new suit or an action. 
2nd. Any act or proceeding had or done in 
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or by the Circuit Court not presented on the 
record. 

3rd. Any proceeding which the Circuit Court 
should snbsequently see tit to take, consis- 
tently with the decision. 


An examination of the case of Smith v. Vulcan 
Iron Works as well as all of the authorities cited 
in the opinion in that case. shows no single pre- 
cedent for the orderin the present case unless so 
interpreted. “ 


Vulcan lron Works v. Smith, 15 U.S. App., 
577 shows that the case was upon final hearing and 
the decree appealed from one for a perpetual in- 
junction and accounting. 


That upon an appeal from an order or decree 
granting an ad interim injunction, the bill should 
not be dismissed absolutely, these casesaver, when- 
ever the propriety of such action is considered. 


In Richmond vo. Atwood, 5 U.S. App., 151, the 
Court say “It is quite probable indeed quite clear 
that a distinction would be made between injunct- 
ions granted preliminarily as a matter of discretion 
and a decree for an injunction granted upon the 
final determination of a particular right.’”’ ‘‘In the 
case under consideration the hearing in the Circuit 
Court upon the merits as to the validity and the 
infringement of the patent was full and complete, 
and the general property right was determined, so 
farus it could be done by the Court, and the per- 
petual injunction, the order to account and the ap- 
vointment of the speciul master were based upon 
such determination of the property right.”’ 


Try farden »v. Campbell P. P. Mf’ ¢q. {'o,, oo ee 
S. App. 128,the Court say, ‘It is apparent, however, 
fromthe closing sentences of Richmond v. Atwood, 
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that the ruleis one of equitable convenience, to be 
applied when the full record is brought before us, 
on an appeal on account of an injunction granted 
by an interlocutory decree after a full hearing.” 


In Curtis c. Overman Wheel Co., 20 U.S. App., 
146, the appeal was from an order for an injune- 
tion pendente lite. ‘Tire decreee was reversed with 
costs, but the bull was not dismissed, even though 
the decision did not depend upon questions of 
fact but was rendered upon the face of the patent 
in question. 


In Slandard Elevator Co. o. Crane Elevator Co., 
456 U.S. App., 411, the underlying impulse of the 
Courts is suggested, “On the face of the record 
this decree, so far as concerns the adjudication 
appealed from, was not preliminary, if was 
technically and essentiallly on the merits and after 
the parties had in the fullest sense, their day in 
Court’’ (p. 447 and see pp. 450-7). 


. Ananalysis of all the cases cited in Smith v. 
Vulcan Iron Works as well as all of the cases in 
which citations of that decision may be found, 
shows that in every instance wherein upon appeal 
from a decree relating to an injunction, the Court 
asserted the propriety of a dismissal of the bill 
upon an appeal from a decree technically not 
final, the suit was one for infringement of a patent. 
The decrees in these cuses had been, with one ex- 
ception for a perpetual injunction and an account 


ing; the pleadings, proofs and a matured case. 


pelfore the Court. 


‘The decrees appealed from in these cases are the 
eonuverse of decrees dismissing the bills, such as 
the Court would Lave rendered at Circuit had it 
found for defendant; and the dismissals are based 
uniformly upon the propositions that the patent 
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sued upon is invalid and wonld support no bill or 
that the act of defendant constituted no infringe: 
ment and eould by no possibility be ground for 
complaint. 


Such decrees differ only technically from final 
decrees as is elaborately set forth in Standard Ele- 
vator Co. v. Crane Elevator Co , 46 U. 8. App., 411 
(455-7); in Lockwood v. Wickes, 36 U. 5. App., 
321 (325); In re Potts, 166 U.58.,. 263 (267), and in 
Standard Elevator Co. v. Crane, 46 U.S. App., 
442, et seq. 


The sole exception noted is that of Mast, Foos 
& Co. v. Stover Mfg. Co., 177 U. 8., 485. 

The opinion in such case, in discussing the dis- 
missal ofa bill upon appeal from a preliminary 
injunction proceeds as follows: 

“This question is not necessarily concluded by 
Smith v. Vulcan Iron Works, 165 U. S., 618, since 
in that case the injunction was granted after an- 
swer and replication filed, or full hearing bad upon 
pleadings and proofs’ &e. (p. 494). 


The Court then proceeds to point out that the 
Court might, to save the parties from further liti- 
‘gation, proceed to consider and decide the case 
upon the merits, aud says: 

“Tf the showing made by the plaintiff be incom- 
plete; 1f the order for the injunction be reversed, 
because injunction was not the proper remedy, or 
becanse under the particular circumstances of the 
case it should not have been granted; or if other 
relief be possible, notwithstanding the injunetion 
be refused, then clearly the ease shonld be re- 
manded for fall hearing upon pleadings and proofs. 
But if the bill is obviously devoid of equity mypon 
its face, aud such invalidity ts capable of remedy 
Dy mimencieid ¥ m we know of no reason 
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why, to save protracted litigation, the Conrt may 
not order the bill to be dismissed.”’ 


Two cases other tban those involving patents 
have been found. 


Green v. Mills, 26 U. 8. Appeals, 383. 
Knoxville v. Afriea, 47 U. S. Appeals, 74. 


These cases depend upon the proposition that the 
bill in its very nature and by reason of its essential 
foundation may not be sustained; that the sub- 
ject is outside the province of any Court, in one 
instance and in the other that the alleged basis of 
complainant’s rights was non-existent; that no 
conceivable amendment or representation of the 


subject could avail. 
é 


In view therefore of these authorities the words 
‘“without prejudice’? must be most liberally con- 
strued. The Court benevolently pointed out that 
the bill as drawn would not meet with its approval 
and the defects being capable of amendment may 
be cured. 


IJ. Furtber, should a different interpretation be 
urged by appellant the jurisdiction of the Court of 
Appeals to render the decision would be im- 
pugned. 


The statute under which the appeal is taken 
provides: 

‘Where upon a hearing in equity in « District 
“Court or in a Cireuit Court, or by «a judge- 
‘“tiereof in vacation,an injunction shall be granted 
“or continued, or a receiver appointed by an inier- 
“locutory order or decree * * * an appeal may 
“he taken from such interlocutory order or decree”’ 
&c. Actoft June 6th, 1900, Stat. p. 460. 


The appeal is taken from fe order and from the 
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entire order. Noappeal is taken from anything 
else. Congress authorizes the consideration of 
nothing more, and the Court is without jurisdie- 
tion to pass upon any other question. 


In Highland Avenue R. R. Co. v. Columbian 
Equipment Co., 168 U. 3. 627 (680), the Court state 
this rule ‘‘Under this section it has been decided 
that when an appeal is taken from an interlocutory 
order or decree granting or dissolving an injune- 
tion, the whole of such interlocutory order or de- 
cree is before the Court of Appeals fur review and 
not simply that part which grants or dissolves the 
injunetion, and that on the hearing in the Court of 
Appeals that Court may consider and decide the 
case upon its merits’ and at page 632 ‘lt would 
savor of judicial legislation to hold that, although 
Congress bas not authorized appeals from orders 
appointing receivers, the mere fact that in such 
order there is adirection ofa mandatory character, 
either expressed or implied, in respect to taking 
possession, makes it appealable as an order grant- 
ing an injunction.”’ 


Unless limited as appellee insists by the woras 
“without prejudice’, how much more would the 
order dismissing the bill in this case savor of judi- 
cial legislation? 


The cause must surely be still before the Circuit 
Court and the present appeal therefore one for de- 
termination upon its merits. 


The Courts of the United States are courts of 
limited jurisdiction and their proceedings are 
erroneous if the jurisdiction is not shown upon 
then. 

Kempe'’s Lissee v. Kenedy, 5 Cranch, 173 
MeCormick & M. ve Sullivan ef al.. tv 
Wheaton, 109, 
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In order to maintain a suitin the Courts of the 
United States, the jurisdiction should appear upon 
the record. 


The Ocean Ins. Co. v. Polleys, 13 Peters, 
162; 

Bradstreet v. Thomas, 12 Peters, 64; 

McKenney & al. v. Carroll, id., 68; 

Browne v. Keene, 8 Peters, 115; 

Wood v. Wagnon, 2 Cranch., 348; 

Morssman v. Higginson, 4 Dallas, 12; 

Turner vy. Bk. of North Am., id., 8: 

Turner's Administrator v. Enrille, id,, 7; 

Brigham v, Corbat, 3 Dallas, 382. 


Til. Furthermore, beside all these considera- 
tions, the question ofa final dismissal of the bill 
was not before the Court. 


‘he appeal is expressly limited to the subjects 
embraced in the order from which the appeal is 
taken and the errors assigned (Record pages 543-4). 


The assignments of error raise the question of 
the preliminary injunction solely, the concluding 
general assignment being too vague to serve any 
purpose. 

‘An assignment that the Court erred in entering 
‘indgment in favor of the plaintiffs against the de- 
““fendants is ton general to be noticed. Assign 
“ments of error are required by the rules to point 
‘out the specific ground of error relied on, and as- 
“Signinent that the Court erred in charging the 
‘iary that there was no evidence establishing a 
“defence Is too general.’ 


—— 


Hiart et al., v. Bowen, 86 Fed. Rep., 077. 


Louisiana A; & M.. RR. Ce: vr. Board of 
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Falson v. Ballard, 36 U. 8. App., 75; 

United States v. Ferguson, U.S. App., 
453; 

Mlorida Central, &e., R. R. Co. v. Tavar- 
ris, &c., KR. BR. Co., 30 0.8. ‘App., 428. 


= | 


{V. Had the question of a dismissal of the case 
been raised by the notice of appeal, the Court 
would have refused to consider it in the absence of 
in assignment of error. 


The necessity for assignments of error covering 
the points relied upon is emphatically announced 
by Judge Goff in the case of the Mutual Life Ins. 
Co. y. Conoly, 25 U. 8S. App., 86. 


In Third National Bank of Philadelphia vy. 
National Bank of Chester Valley, 86 Fed. Rep., 
852, the Court say: 

‘his contention was also insisted on in the oral 
“argument of counsel, but itis not alluded to in 
**the exceptions to the master’s report. ‘There is 
‘nothing to indicate that the point was made 
‘‘before the master or before the Circuit. Court in 
‘its consideration of the exceptions to the master’s 
“report. It is not mentioned in the assignment of 
“error, and, therefore, the suggestion comes to us 
“ina manner which does not warrant us in enter- 
“taining it or allowing it, however sound it may 
“he, and prevalent if might have been, if it had 
‘been duly made.” 


To Jike effect are Braner v. Compania de 
Navegacion la Flecha, 35 U. 5S. App., 44, and 
National Masonic Accident Assn. v. Sparks, 49 U. 
S. App., 681. 


Moreover, the Courts have held that. the assign 
ments of error must partienlarly point out the 


eronnd of complaint, 
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Mitchell v. Marker, 22 U. 8. App., 325. 

Supreme Council Fidelity Co., Id., 439. 

City of Anniston v. Safe Deposit & Trust 
Co., &e.. 85 Fed. Rep., 856. 

The Natches, 41 U. 8. App., 708. 

Doe’s Executors v. Waterloo Mining Co., 
44 U. 8. App., 204. 

City of Findlay v. Pertz, 48 U.S. App., 
383. 

Charleston Ice, &c., Co., Joyce, 8 U. S. 
App., 3809. 

MacDonald vy. United States, 24 U. 8. 
App., 25. 


This rule applies to the jurisdictions of law, 
equity and admiralty, as above indicated, and to 
equity, as will be particularly noted in Andrews v. 
National Foundry and Pipe Works, Ltd., and 
City of Oconto v. same, 46 U. 8. App., 281; and in 
“Randolph v, Allen, 41 U. 8. App., 117, and 85 Fed. 
Rep., 928. 


The case at baris not within the exceptions to 
this rule. 


Scarfe v. Western, N. C. Land. Co., 42 U. 
8. App., 439. 
Flagler v. Kidd, 45 U.S. App., 461. 


It is therefore respectfully submitted that the 
dismissal without prejudice, of the bill, recognizes 
existing amendments made subsequently to the 
appealand authorizes and suggests further amend- 
ments to mest the defects pointed out. 


V. Finally, the decision upon thie first appeal Is 
conclusive only as to those questions which were 
before the Court und the effect of the mandate is 

7 
| 


limited! to questions presented and adjndicated., 
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Western W. 8. Co. v. VY. D., 79 Fed. Rep., 
820. 

Standard Elevator Co. vy. Crane Elevator 
Co,, 46 U.S. App., 458. 

Smyth v. Vulcan Iron Works, 165 U. S., 
O25. 

Great Western ‘T'el. Co. v. Burnham, 162 
U. 8, 348, 

Sanford Fork and Tool Co., Pet’r,160 U.S., 
BBS. 

In re Potts, Pet’r, 166 U. S., 265. 

Story v. Livingston, 13 Peter, 373. 


The Court pussed upon the bill before it and the 
dismissal ‘twithout prejudice’ Jeft undecided all 
other questions, 


Third. 


The amended and supplemental bill duly tiled 
after appeal and before decision, replaced the origi- 
nal bill and is still properly before the Court. 


It is not affected by the decision or mandate as 
we have seen, and it was filing a proper exercise of 


discretion. 


The effect of the filing of such bill was the same 


as though the original bill had read as so amended 


and such amendment may be made to show juris- 
diction, 


Bowden v. Hurnham, 19 U. 8. App., 445, 
59 Fed. Rep , 76%. 

Carnegie, Phipps & Co. v. Hulbert, 36 C. 
S) App., 81; 70 Ped. Rep., 209. 

Gaylord v. Ft. W. AL & C.R. Co., 6 Biss., 


¥56: Fed. Cas. No. 5884, 
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Such amendment might have been made even 
after the decision of the Court of Appeals, dismis- 
sing the bill, 


Jackson v. Ashton, 10 Peters, 480, 


The amended and supplemental! billis, therefore, 
still before the Circuit Court whieh miay proceed 
thereunder ‘without prejudice.” 


Williams v. Gibbs, et al., 20 How., 535. 


‘Whena petitionis amended by leave of the 
“Court the cause proceeds on the amended petition. 
‘Tt was upon the amended petition that the judg- 
‘ment of the Court below was given, and the ques- 
“tion brought here by this writ of error is the 
“sufficiency of the amended petition. If its aver- 
‘ments show that the Court has jurisdiction, the 
“jurisdiction will be maintained without regard to 
‘‘the original petition.” 


Washer v. Brillett Conoly, 110 U. S., 562. 


An amendment of the bill to show jurisdiction 
may be allowed by the Circuit Conrt after a decis- 
ion of the Supreme Court dismissing the bill for 
want of jurisdiction and upon such amendment 
if may proceed with the case. 


Jackson v. Ashton, 10 Peters, 480. 


A bill may be amended to conform a special 
prayer to lis real purpose and shonid not be dis- 
missed for variance, 


a 


Partee v. Thomas, 11 Fed. Rep., 772. 


Hstell v. Dickarel, 4 Bux, 497. 


A new cattse of action may be intraluced where 


it corresponds with the original bill. 
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U. S. v. Distilled Spirits, 1 Abb. U. 


CA 
C 
a 


The liberality with which amendments are al- 
lowed in furtherance of justice is very great. In 
Storrow v. Texas, &e., Mig. Co., 31 U. 8. C. C. A. 
Rep., 139, the bill and amended bill,and in Texas, 
&e., Mfg. Co v. Storrow, 92 Fed. Rep., 5,the same 
case was before the Court of Appeals upon a second 
amendment allowed after the decision of the first 
appeal, 


In that ease the decree was rendered upon de- 
murrer, 


In the case before the Court the bill is dismissed 
before maturing of the cause and the same liber- 
ality should be shown as though the demurrer of 
defendant had been sustained. Amendment would 
be allowed after interlocutory decree on demurrer. 


Hunt v. Rousmamere, 2 Mason, 342, Fed. 
Case No. 4823. 

Caldwell v. Taggart, Neale v. Nealis, 9 
Wall, 1. . 

Fisher v. Rutherford, Bald., 188; Fed. 
Cas. No. 4823. 

Hilliarn v. Brevoort, 4 McLean, 24; Fed. 
Cas. No. 6505. 

Spofford v. Pellen, 4 MeLean, 253; Fed. 
yas. No. 13244. 


‘The extent and beneficient use made of the au- 
‘thority given by this section (954) to make amend- 
“ments is disclosed by a long line of decisions of 
“the Supreme Court of the United States covering 
“every step ina case fromthe stummous to the ver 
“diet and judgement. (A large number of citations 
“follow). Other United States Court have given 
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‘“‘rheir sanction to the most liberal exercise of this 
“power.’’ (Citations follow). 


McDonald v. State of Nebraska, 101 Fed. 
Rep., 177. 


POINT FOURTH. 


The amended and supplemental bill disclosed 
equity and the proofs submitted justified the find- 
ings of the Court. 


The papers upon the application embraced all 
those used upon the former motion for injunction 
and besides those, the amended and supplemental 
bill ef complaint, together with various affidavits, 
verified for use npon the present motion in relation 
to allegations of fact, discovered subsequently to 
the filing of the original bill, and appearing in the 
former record. 


All of the points submitted upon the former 
appeal are pertinent upon the present motion. 


The amended bill of complaint sets up in para- 
graphs 4 and 5 thereof, the attempted consolida- 
tion of the United States Gramophone Company 
with the defendant and the attempted cancella- 
tion of the contract which complainant seeks to 
enforce herein, and prays that such cancellation 
may be enjoined and restrained. 


Seach injunction is proper and necessary to pro- 
tect the rights of complainant during the continu- 
ance of this litigation, as becomes clearly manifest 
upon the consideration of the persistent and re- 
neated denials of defendants that complainant has 
any rights whatever,and the action brought in the 
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New York Federal Court, to recover damages upon 
thecontract in snit herein as one which has been 
broken and terminated. 


In paragraph sixth of the amended and supple- 
mental bill of complaint, complainant alleges the 
complicity of one Eldridge R. Johnson with the 
defendant, and sets up facts for the purpose of 
justifying the granting ofan additionaland further 
injunction which shall enable complainant to pre- 
vent the continuance in business of said Johnson 
in contravention of the spirit of the injunction 
sought herein (paragraphs 6, 7, 8, 9 and 10). 


The amended and supplemental bill of complaint 
further sets out complainant’s exclusive right to 
use the name gramophone, and seeks to enjoin the 
employment of the same by defendant (Paragraph 
11). | 


Said bill likewise discloses the bringing of an 
action at law by the defendant herein against 
complainant herein in the United States Circuit 
Court for the Southern District of New York, 
setting up, as a cause of action in said suit, what 
it had pleaded by way of defence to the original 
bill of complaint herein, and demanding two 
hundred thousand dollars damages for breach of 
contract. 


Yirst. 


The allegations of the original bill taken to- 
gether with those of the amended and supplemental 
bill fully disclose the eynities and show that such 
exist, but are not available to defendant in the 
New York ease. 


I. The forfeiture of the contract during the 
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pendency of this action should be enjoined. The 
Court possesses and should properly exercise the 
power. 


Defendant shonld be enjoined and restrained 
from using the word Gramophone,and the injune- 
tion herein should be so extended and enlarged. 
No objection can be urged to this relief and it will 
conserve complainant's rights against third parties. 


The Cirenit Court, and Judge Gray sitting in the 
‘astern District of Pennsylvania, have already held 
the word Gramophone to be a trade mark or trade 
name which shonld be protected, the latter Court 
awarding an injunction against one Johnson at 
snit of complainant herein. Such injanction was 
overruled by the Court of Appeals for the Third 
Circuit, Judge Dallas, writing the opinion, upon 
the ground that no privity existed between the 
parties. That Court, however, as well as the Cir- 
cenit Court for the District of West Virginia, re- 
tained the bill for final hearing as_ properly 
founded in equity. 


The Cireuit Court was justified in holding the 
bill and granting relief as to the name. 

First. Upon equitable rules developed in cases 
arising becanse of unfair competition. 

Secondly. Under the law of trade marks or trade 
names. 


The use of the word “Gramophone” by appel- 
lant is an unfair competition in trade which the 
Court shovid restrain. . 


The name Gramophone’ arbitrarily assunied to 
describe a patented invention remuins the exclas- 
ive property of those entitled to use the patent 
until the expiration of the term of the monopoly 
granted by the governmant. During such time 
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only those entitled to manufacture, vend and use 
the invention may employ the name designating 
it. .After the expiration of the patent, although 
the term becomes generic, the use of it passing to 
the public, stiil the name must not be so used or 
employed even then as to confound the new mannu- 
facture with the product of the business established 
and carried on during the term of the patent. 


McLean vs. Flemming, 96 U. 8., 245. 
Singer Mfg. Co. vs June Mfg. Co., 163 U.S., 
169. 


This rule has been well stated in a recent Eng- 
lish ease. Said the Court in ee v. Haley, 5 Ch. 
App., 161: 

‘“T quite agree that they (the complainants) have 
“no property in the name ‘Guinea Coal Company,’ 
“but the principle upon whieh cases upon this sub- 
‘ject proceed is, not that there is property in the 
‘word, but that itisa fraud upon a person who 
“has established a trade and carries it on under a 
“given nume, tliat some other person should 
‘assume the sume name witha slight alteration, in 
“such away as to induce persons to deal with him 
‘in the belief that they are dealing with the per- 
‘son who has given a reputation to the nume.”’ 


This rule was broadly stated by the Supreme 
Court of the United States in McLean v. Flemming 
(supra). 


To the same effect is Celluloid Mfg. Co. 0. Cel-— 


_lonite Ufqg. Co., 32 Fed. Rep., 94, where the Court 
said: 

“Tt is the object of the law relating to trade- 
“marks to prevent one man from unfairly stealing 
‘away another’s business and good will. Fair 
‘competition in business is legitimate, and pro- 
‘motes the public good; but an unfair appropria- 


A 
Raymond R. Wile 
Research Library 


Ny 


“tion of anothers business by using his name 
“or trade-mark, oran imitation thereof, calenlated 
“to deceive the public, or in any other way, is 
“justly punishable by damages and will beenjoined 
“by a Court of Equity.” 


But it is unnecessary to invoke the doc- 
trine of unfair competition. Beyond and 
beside all the foregoing considerations, the 
word “Gramophone” is a good trade-mark 
ov trade name under the decisions, and its 
illegal use by the defendants should be 
enjoined. 


The name ‘“‘Gramophone’’ was an arbitrarily 
coined name und non-descriptive of the article or 
venable commodity to which the name was affixed. 
It has been used for a large numberof years to 
describe a Specific patented invention, and has all 
of the elements of a valid common law trade- 
mark, 


Fairbank Co. vs. Central Lard Co., 64 Fed. 
Kep., 1383. 


In the case of Se/chow, et al vs. Baker, ef al, 93 
N. ¥., 59, the Court says at page 69: 

“Where a manufacturer has invented a new 
‘name, consisting either of a new word, or a word 
‘or words in common use which he has applied for 
‘the first time to lis owa manufacture or to-an 
“article mantifaetured for him, to distinguish it 
“frour those manufactured and sold by others, and 
‘the nanie thus adupied is not generic or deserip- 
‘tive of the article, its qualities, Ingrecdieats, or 
“characteristics, bur is arbitrary or fanciful, and 
“is not ased merely to denote grade or quality, be 
‘is entitierd to be protected itrthe useeof that Irie, 


“norwithstaudiug that it has become so generally 
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“Known that it has been adopted by the public as 
‘‘the ordinary appellation of the article.”’ 


If. The prosecution of the action at law brought 
by the Berliner Gramophone Company against 
Seaman, should be stayed, pending the determina- 
tion of this suit. 


The jurisdiction of equity to restrain the pro- 
secution of actions at law, is well settled, 


Pomeroy’s Kquity Jurisprudence, Sec. 1360. 


The ground of equitable interference with actions 
at law by injunction is, “that In order to do com- 
plete justice every part of the dispute between the 
parties should be passed upon.”’ 


Bispham’s Principles of Equity (6 Ed.) Sec. 
407, 
Kerr on Injunctions, 13. 


‘Now in the common law Courts, the rights of 
parties could in many instances receive only a par- 
tial consideration, as those Courts could not ad- 
judicate equities, and thus only a part of the dis 
pute could actually be decided.”’ 


Id. Citing Johnson v. Christian, 128 U.S., 
374, 


“Te was to afford a remedy for this wrong that 
chancery interferred and assumed jurisdiction to 
stay legal proceedings. This jurisdiction is exer- 
cised af any stage of the legul-cause. Thus, an 
injunction, etc. It is usnaliy granted on the ap- 
plication of the defendant, but the plaintil may 
have ati injunction, as where. ete. Tu short, the 
righ! lo resort CO equity does not belong too the 
defendant alone, ete’? Td, 
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Citing Stewart v. Railroad Co., 2 D.G. & 
a =4 a Oy. 


Davis v. Wakelee, 156 U. S., 680-6. 


Right of chancery, acting in personam to inter- 
fere by injunction with proceedings at law, is 
recognized in England and the United States. 


Id. 407 8.- Citing Wynn v. Newman, 75 
Va., 811. 

Hilliard: on Injunctions, p. 187 et seq., 
(3. Ed). 

Cole v. Cunningham, 133 U. 8., 107. 


“The principle is that, as between concurrent 
jurisdictions, that which first attaches will have 
the preference. 


Id. 469, citing, Southeastern Ry. Co. v. 
Brogden,3 MacG , 23. 

Horae v. Bremridge, L. R. 8 Ch. App., 22. 
Vonover vy. The Mayor, 25 Barb,, 518. 
Crane v. Brunnell, 10 Paige Ch., 333. 
Simpson vy. Hart, 1 Johns. Ch.,97. 
Telford v. Brunkeroff, 163 Ill., 439. ° 


Whichever Court first acquires jurisdiction will 
hold for all purposes. 


Wellson Jurisdiction of Courts, 156. 


“The leading general principle as to the concur- 
rent jurisdiction is that which ever Court of those 
having such jurisdiction first acquires possession 
ofa cause will retain it throughout. It has been 
observed that great caution should be exercised 
Jest the power of those co-ordinate Courts shonld 
be bronght into confliet, as it is apparent the evils 
of such collusion would be of serious magnitude; 
and the safer, if not the only cuonrse is that each 
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Court shall never suffer itself to indulge ina cause, 
or in regard to a subject matter; over which an- 
other has exercised its jurisdiction. And not only 
so but a Court has discretion torefuse jurisdiction 
of a concurrent matter, even in the first Instance, 
especially, [suppose, a Court of Equity.” 


Jewett v. Bowmun, 29 N.J., Eq., 176. 


“This rule would seem to be vital to the har 
monious movements of Courts whose power may be 
exerted within the sanre spheres, and over the same 
subjects and persons.” And so, where a suit in- 
volving conflicting liens and mortgages has been 
insittted in a Court, and all the parties in interest 
are brought in, and some of the parties then insti- 
tute suit In another Court, this will not prevent 
the former Court from determining the whole mat- 
ter without regard to changes in the title or posses- 
sion of the property.” 


Barkhull vs. Herwig, 30 La Am., 618. 
“since a Court which has obtained rightful 
jurisdiction will retain it for all purposes within 
the general scope of the equities to be enforced.” 


Ober vs. Gallaher, 93 U. S., 199. 


‘And state Courts and United States Courts are 
to forbear in like manner, from interfering with 
each other.’ 


City of Opelika vs. Daniels, 59 Ala., 211. 
“And neither can enjoin the process of the 
other.” 


Chapin vs. James 11, R. [., 87. 


‘And the Gonurt oust make a conclusive deter- 
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mination of the whole case, as the two cannot take 
it up piecemeal in any event, although the two 
may have jurisdiction in the same class of cases. 
However a Court of Equity may sometimes enjoin 
proceedings ac law, but it has been held that, 
wherever two Courts have conenrrent jurisdiction, 
the equitable Court will not exert its power unless 
there are peculiar equitable grounds for its 
exercise.” 


Wells on Jurisdiction of Courts, 149. 


‘And this applies as between Law and Equity 
Courts. Hardeman v. Battersby, 58 Ga., 36,and it 
goes through to include the execution of the judg- 
ment rendered, Hawes v. Orr, 10 Bush, 482. 
Where an Eguity Court appoints a Receiver it is 
held in Iowa, not tobe necessary to the jurisdiction 
of Court of Law, in an action for damages against 
the corporation for whom the receiver is ap- 
pointed, that the consent of the appointing Court 
should be obtained in an institution of the action. 
Allen v. Railroad, 42 la., 683. But the rule else- 
where is directly the other way. Gest vs. Rail- 
road, 30 La. An., 28.” 

Winn vs. Albert, 2 Md. Chan. Dec., 54. 
Brooks vs Delaplaine, Md. Chan. Dec., 854. 
Henry v. Tupper, 2 Wm. (Vt.), 579. 
Hickman v. Painter, 11 W. Va., 386. 
Bank v. Railroad Co.,28 Vt., 477. 

See 
Freeman vs. Hose, 24 Haw., 450. 
French, Trustee, vs. Hay, 22 Wall., 250- 

25, 


Court of Equity will restrain parties. 

“The maxim of equity that ‘equity acts in per- 
sonany has been frequently applied by the State 
and Pederal Courts in enjoining parties to actions 
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25 
in concurrent jurisdictions. The Courts exercise 
cantion, however, in granting its writs, and do so 
only when they have jurisdiction of the persons 
proceeding npon the theory that they enjoin the 
parties and not the forum.” 


Cole v. Cnnningham, 133 U.8., 107. 

Story Equity Jurisprudence, Secs. 800-90u, 
Peck vs. Jennies, 7 How., 625. 

Freeman vs. Howe, 24 How., 450. 

Tavior v. Taintor, 10 Wall., 370. 


See principles in re-control of Court over 
parties. 


Pennoyer vs. Neff, 95 U. 8., 714-728. 
Massie vs. Watts, 6 Cranch., 148. 
Phelps vs. MeDonald, 99 U. 8., 298. 


“The cases which warrant the interference of 
Courts of equity with the parties to a legal pro- 
ceeding, are co-extensive with the subjects of 
equitable jurisdiction. It may be said generally 
that an injunction will be granted to restrain an 
action at law, wherever an equitable title is not 
recognized or an equitable right not enforced, or 


where exact and complete justice would not be done 


between the parties by reason of the want of an 
equitable remedy.” 


Bispham’s Principles of Equity, 409. 


“The writ of injunetion Is also usec for the prr- 
pose of protecting and enforcing the equities of 
notice, estoppel, conversion, election and adjust- 
ment, wherever those rights ave in danger of being 
iujuriousty aifeeted by the proceedings of a common 
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notice; or from setting up some right or title from 
the enforcement of which he ought to be estopped 
in equity by some previous conduct or action on ; 
| _ a 
his part, ete. ~ 
} 
| 
{ 
} 
i 


Id, 411. 
Citing, 
Borie v. Satterthwarte, 180 Pa., 542. 
Ferrin v. Errol, 59 N. H., 234. 
Conklin v. Wileman, 38 Fed. Rep., 874. 


The prosecution of the action at law brought in | 
New York against’ complainant will absolutely 
disable this complainant from availing himself of | 
the many equitable reasons which exist for the 
denial of :he legal remedy which is claimed for an te 
alleged breach of the contract, involved, and its 


cancellation, subsequently to the bringing of this 
suit. { 
Equitable defenses cannot be interposed in that 
suit, which is an action at law. Amended and 
Supplemental Bill, §§ XII, XIII, XLV. a od 
i 
Foster v. Mora, 98 U. 8., 428. | 
Johnson v. Christian, 128 U. S., 382. : 
That such equitable defenses exist is set forth : 
in the bill The agreement of October 10th, 1896, 
is set ont $$ II, IJ. Right to aceounting is alleged 
SS ix, X, AL XW, AV, AUT, AVI, ASV, 
both as to equitable rights in property and as to 
profits and losses. | 
} 
Injunction may also be had against action at law | 
where equity grants 1 more complete remedy. 
fil., 412: Citing, 
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Joyce on Injunctions, 1053. 

Note to Karl of Oxford’s case,2 Send. Cas. 
Eq., GF. 

Chicavo M. & St. P. Ry. Co. v. Pullman 
Pai. @. 


fquitable rights of property and of accounting 
exist and these must be determined upon equitable 
principles whatever may be found as to the 
forfeiture or non-forfeiture of the contract or the 
legal rights of the parties. 


“Where the equitable remedy by specitic per- 
formauce has been invoked, the Court will not 
permit un action at law to proceed for the same 
subject matter, and the complainant, therefore, 
will be restrained from proceedings at law for 
damages,”’ 


Chicago M. & St. P. Ry. Co. v. Pullman 
P. C. Co., 49 Fed. Rep., 409. 

Bisphaum’s Principles of Equity, 412. 
Citing, 

Duke of Beaufort, v. Glynn, 3 Smu. & 
Giff., 213. 

Reynolds v. Nelson, 6 Madd., 18. 

Prothero v. Phelps, 2 Jur. (N. Y.) 173. 


“After a Court of Equity has once got posses 
sion of a case, it will not suffier any of the litiga- 
ting parties to resort to another tribunal. Either 
a plaintiff or defendant who attempts to do so may 
be restrained by a motion in the cause. 


id,, 414. Citing, 
Reynolds vy. Neison, 6 Madd., 18. 
Frank v. Basnett, 2 My. & K., 618. 


Spink v. Vraneis, 19 Fed. Rep., G70. 


for uity will Hi| interfere where thre COUPTOVErsy 
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would be decided in equity upon a ground equally 
available at law, unless the party invoking the 
aid of equity can show some special equitable fea- 
ture or ground of relief. 


Pomeroy’s Equity Jurisprndence, Sees. 
1360, 1361. 


‘Sach special equitable feature arises in the 
present case by reason of the forfeiture of com- 
plainant’s contract alleged in the action at law to 
have taken place and which forfeiture or the termi- 
nation of the contract, is essential to the recovery 
of damages in the action at law.’ 


[d., 1362. 


It would be most inequitable that pending the 
determination of this cause wherein certain rights 
under a contract are sought to be enforeed, an 
action at law should be maintained based upon an 
alleged forfeiture, pleaded as occurring at a Lime 
subsequent to the bringing of this suit. 

“Equity will also enjoin an action at law and 
dctermine the whole case wherever the legal remedy 
is inadequate, aud the legal remedy is deemed to 
be inadeqnate if the ends of justice would not be 
satisfied by a mere judgment for the defendant in 
the action at law but would require that some dis- 
tinctive equitable relief, etc., be conferred upon 
him. IRPfany affirmative equitable relief is neces. 
sary to a full setrlement of the controversy, and to 
a complete protectton of the defendant's rights, a 
Court of Equity will interfere, entertain a suit for 
such relief, and enjoin the action atlaw. \Wher- 
ever a Couit of Equity exercises its jurisdiction over 
a case involving only legal interests and primary 
rights, for the purpose of awarding its exclusively 
equitable remedies, because the legal remedies 


word be inadequate, ir will always, if necessary, 
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enjoin an action at Jaw which interrupts the full 
exercise of its jurisdiction.” 


Id., See. 1363. 
The defendant may secure in the present suit 
and in this Court, full and ample relief and redress 


for all of its alleged wrongs. 


In bills for the specific performance of contracts, 


in which if the parties differ as to the terms of the 


contract, and that question is decided in the 
defendant’s favor, the Conrt~ will compel the 
plaintiff to perform the contract thus established 
and willaward damages against him. 


Welles’ Jurisdiction of Courts, supra. 

Fife vs. Clayton, 13 Ves., 546. 

Stayplton vs. Scott, 13 Vés., 512, 425. 

Bradford vs. Union Bank of Tennessee, 13 
How., 57. 

Northern Railroad vs, Ogdensburg and Lake 
Champlain R. R. Co., 18 Fed. Rep., 815. 
But see s. c, 20 Fed. Rep., 347. 


But these exceptions illustrate the rule; for they 
proceed distinctly upon the theory that the Court 
only entertains such bills upon the condition that 
the plaintiff will consent to the same justice being 
rendered to the defendant that he asks for himself. 


Foster’s Fed Prac. Vol. I1., pp. 287-8, Sec. 
LZ. 
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30 
POINT FIFTH, 


[In regard to the various objections raised by 
the demurrer it may be noted as follows: 


I. The facts set np by the amended and snpple- 
mental bill of complaint are all shown to have 
come into the knowledge of complainant, or to 
have oectirred subsequently to the filing of his 
original bill, and that he could not, with due 
diligence, prior to that time, have learned any of 
said facts. The contention is disposed of by the 
order allowing the amended and supplemental 
bill to be filed. On the argument of the motion 
the question was presented. 


II. The mattersand things set up on the amended 
and supplemental bill are such as to further sus- 
tain the main allegations of the original bill and 
show the necessity for equitable relief and are 
such as must be pleaded in order to render 
further proof by way of affidavit in support of the 
injunction allowable. The enjoining of an actionat 
lawin another jurisdiction isclearly subsidiary and 
proper, and is the only relief sought which is not 
in the nature of such as may be needed to render 
effective the adjudication prayed in this Court. 
The bill and the amended and supplemental bill 
form a single pleading and if any part contains an 
allegation which is good, a general demurrer will 
be overruled. 


Beach on Injunctions, See. 1393. 


TUL. The objection raised in paragraph Brd of 
the demurrer is not well founded for the reason 
that the eoutract set out and allewed is not muce 
the basis for any separate or independent rellef, 
but merely by way of proof and bulacement itn 
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that this defendant may be enjoined from doing 
pending the adjudication of eomplainant’s rights 
in this cause any act which shall render such ad- 
judiention, when it shall be made futile. Moreover, 
the contract to be made a part of the bill would 
have been annexed thereto, referred to thereinand 
exhibited. Nothing less is sufficient. 


IV. The fourth objection taken by way of de- 
murrer is not available to defendant for the fore- 
going reasons further because no relief is sought 
against the stockholders in question, nor are their 
rights sought to be adjudicated. 

VY. The fifth cause of demurrer is not well taken 
for the same reasons set ont in relation to the third 
and fourth grounds of demurrer. It is apparent 
that relief is demandable against no person other 
than the Berliner Gramophone Company. Even if 
this company had undertaken to convey rights 
which it did not possess a decree may be rendered 
against it leaving the rights of those contracting 
with it unaffected and their remedies unimpaired. 


VI. The sixth cause of demurrer is not well 
tuken for the reason that the defendant hasa right 
to terminate the contract only in case of breach by 
complainant, and that therefore the contract is 
good and enforceable at suit of complainant until 
it shall have been shown broken by him. 


VII. ‘The seventh ground of demurrer is not 
well taken for the reason that the Court ean give 
relief by way of specific performance to the lim- 
ited extent prayed in the original bill herein, and, 
moreover, that even in case the Court were unable 
so to io, still velief by way of injunction against 
a thousand breaches of the newative covenant may 
be bad. This contention was likewise disposed of 


it Seprember, 1 OO, 
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VIIT. The eighth ground for demurrer is cov- 
ered by the memorandum as to the propriety of 
relief in this action staying the prosecution of the 
action at law in New York. 


IX. ‘The ninth objeétion is not well taken for 
the reason that the amended and supplemental bill 
of complaint is not multifarious, but seeks single 
and definite relief, alleging the various facts and 
circumstances entitling complainant to the relief 
sought and being upon the scope of his remedies. 
‘It is almost universally declared that every case 
‘‘must be governed by its own circumstances, and 
‘‘that the question is left to the discretion of the 
“Court.” 


Beach Modern Equity Jurisp., Sec. 115. 
32 Fed. Rep., 127. 

34 Fed. Rep.,393. 

2 Horn, 619. 

26 Fed Rep.,296: and 

Foster’s Fed. Prac.,Sec. 75. 


X. The special demurrers Nos. 3 and 5 are taken 
to paragraphs LY and V, of the amended and sup- 
plemental bill. If these paragraphs be eliminated 
the bill is not destroyed. 


XI. The general demurrer for lack of parties 
amounts to no more than the special demurrers to 
the allegations of these sections and in the event 
that the parties specified should be held necessary 
the pleading should be amended by the striking 
out of the sections specified. 


On demurrer to the entire bil], no matter how 
well taken the objections may be to specifie por- 
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tions of the bill, the demurrer cannot be sustained 
if the bill, as a whole, shows ground of relief. 


Conklin v. Wehrman, 38 Fed. Rep., 874. 


POINT SEXTH. . 


The record sustains the ruling of the Circuit 
Court as within the proper exercise of its discre- 
tion and its decree should be aflirmed. 


SIPE & HARRIS and 
WALDO G. MORSE, 
Of Counsel for Appellee. 
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U. S. CIRCUIT COURT OF APPEALS. FOURTH CIRCUIT 
Berliner Gramophone Co.) In Equity 
versus ) No.2 
Frank Seaman 
Opinions, February h, 1902, May 8, 1902. 


Reported in 113 Federal Reporter 750-755 
115 Federal Reporter 806 


Raymond R. Wile 
Research Library 





\ 
| 
! 
j 
i 
t 
' 


—————E———————E————_—— ___—S_ Se eee ee ee, 





iq 


¢ 






Ae 





: Ho ropa 
oA | Se es 
Tea gy, 
4 Bed 
i |e 5 
ig mtuatt 
| ee: Sark va 
STE 
I ds, Heads 
iss oH eet 
1 ys , 4 et" 
A Bes 
i ta 7. ae 
Pa | ee : Bees 
fe Bet. 4 wink! 
we zs tat 
are fear 
SI et 120 
2M 5.3 
aS aed ithe 
fi if rigs 
} | we: 
ee (ea ad Se 
jie * has, 
5 a " ; Ae 
ei Same st 
he tmes? Eee 
e 5 i: a 
cies? fe 
ie } | PF tS l 
Uyk St ates 
bee a Spd be 
Sinko & 4 magi’? 
ba ey . 
i t vy 
Fi. tei 
i] : , iset. 
ee dNEe 
, Si er yi 
f 1,? # . bs ai 
aE 5th 
+ i 5 ‘, ot 
ee Agi 
nT d aay 
Ff ike 
; i q Metal 
va diel, 
aie pen : ei Ls 
} wets 
+ thos 
; 4° nt “ath 
ra wat2 
' =F af" 
bi 4 a t ft 
3 | 
“ i 
_ v 
ae 
* 5 
on 
é 





750 118 FEDERAL REPORTER.” ©!) 4 


BERLINER GRAMOPHONE co. T; SEAMAN, 
(Circuit Court of Appeals, Fourth Circult. February 4, 1902.) aes 
No. 412, 


1, Equiry—DremissaAL OF Bint BY APPELLATE CouRT—Errecrt oF Prion 
AMENDMENT. 

After the granting of a preliminary injunction by a circult court, com- 
plainnot, by leave of court, filed an amended and supplemental bill, 
Defendant afterwards appealed from the order granting the injunction, 
but the record on appeal did not show the amended bill, nor was it called 
to the attention of the circuit court of appeals. That court, on the hear- 
ing, ordered the dismissal of the bill. Held that on the filing of the 
amended and supplemental bill such bill, together with the original bill, 
constituted one pleading and one record, and that the order of the ap- 
pellate court, having been made upon a defective record, did not operate 
to dismiss the bill as amended. 


B&B Appeatu—Kftvitw—ALLOwIne AMENDMENT OF PLEADINGS. 


The granting of leave to file an amended and supplemental Dill is a 
matter within the discretion of the court, and its action will not be re 
viewed In an appellate court unless there has been a gross abuse of this 
discretion. 


8B. Equiry-—Grornps or Jurnspicrion—SurrFictexcy or Brut. 

A bill in equity, which alleges that the parties entered into a contract, 
the performance of which was to extend over a term of years, and that 
defendant, which is a corporation, has conspired with others to take 
such action as will render it impossible to perform the contract on its 
part, and will also render it insolvent, for thé purpose of defeatiug the 
richts of complainant, states grounds for equitable relief, and Js not de- 
murra ble. 

4 Same—ReETENTION OF JunispicTION ACQUIRED—ENJOINING ACTION aT Law. 


A court of equity which has rightfully taken jurisdiction of a contro- 
versy and has all the parties before it will retain such jurisdiction to 


grant full relief, and may enjoin the institution uud prosecution of an. 


action at law by one of the parties in any otber court involving the 
matters in controversy before it. 


5. APPEAL—APPEALANLE OrpERS—ReEFvustne TO DissoLvr INJUNCTION. 
Under Act Cong. June 6, 1900 (31 Stat. 660), an interlocutory order of a 
federal court refusing to dissolve an injunction is not appealabie. 


Appeal from the Circuit Court of the United States for the Western 
District of Virginia. 

See 108 Fed. 714. 

Wm. Gordon Robertson and Marshall McCormick (Albert B. 
Weimer and Frederick M. Leonard, on the briefs), for appellant. 
. John T. Harris and Waldo G. Morse, for appellee. 


Before SIMONTON, Circuit Judge, and JACKSON and PUR- 
NELL, District Judges. 


SIMONTON, Circuit Judge. This case comes up again by appeal 
from an order of the circuit court of the United States for the Western 
district of Virginia granting a temporary injunction on the filing of 
an amended and supplemental bill. The case has been in this court 
on appeal from an order of the same court granting a temporary in- 
junction upon an original bill. The appeal was heard May 18, Igo1, 
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opinion filed in July, 1901 (110’Fed..30), and by-thé mandate the in-* 


junction was dissolved, and the case was remanded -to the circuit court, 


Wu; SEAMAR, OT ge 761 oe ae 


with instructions to. dismiss the bill... It seems, however; that pending - 


this appeal, and before citation issued-or served, before the record was 
filed in this court, the court below, on application of complainant, bad 


permitted an amended supplemental bill to be filed. The petition for.. 


leave to file this amended supplemental bill. was filed October 17, 
1900, whilst the court had the question as to the injunction on the 
original bill under consideration. On December 3, 1900, leave was 
given to file the amended supplemental bill after argument by counsel 


on both sides. The supplemental bill was filed December 7th follow- :. 


ing. The defendant filed demurrer to the whole bill January 7, got. 
This was set down for argument, and in the order it was provided that, 
as soon as the demurrer shall have been passed upon, the defendant 
shall have leave to plead or answer thereto, as he may be advised, in 


accordance with the equity rules. On March 23, Ig01, argument was © 


had on the demurrer, and it was overruled. ereupon, by leave of 
the court, the defendant filed its answer. The complainant thereupon 
moved the court for a temporary injunction on the prayers of his bill. 
The coyrt on the same day granted the motion so far as the fifth prayer 
was concerned, to wit, restraining the defendant from prosecuting an 
action at law brought by it against the complainant in the circuit court 


of the United States for the Southern district of New York, praying: 


damages against him for breach of the contract, the subject-matter of 
this suit in equity. - A decision upon the other prayers of the complain- 
ant was reserved. Thereupon the defendant was allowed an appeal on 
May 4, 1901, on assignments of error filed that day, and the case is 
here. 

In advance of the discussjon of the assignments of error, the defend- 
ant in the court below (appellant here) contends that the dismissal of 
the original bill carries with it the dismissal of this amended and sup- 
plemental bill. As has been said, nothing appeared on the record, 
and no mention was made in the argument of the first case, of the leave 
to file a supplemental bill and the orders thereon immediately follow- 
ing the decree appealed from, all filed before that appeal was finally 
completed. If such facts had appeared, it is more than probable that 
this court’ would have postponed the hearing of the appeal. The ques- 
tion now is, does this dismissal of the original bill operate as a dis- 
missal of all proceedings subsequent to the date of the order appealed 
from in the first case? The motion for leave to file an amended and 
supplemental bill was an admission by complainant that the original 
oill was defective in important particulars, and the action of the court 
in granting leave to file the amended and supplemental bill was a 
recognition of this position. So, when the cause was heard here, it 
was not the case made below, but on a condition of the case admitted 
on all sides to be defective, and with its defects cuted so far as the 
court below was concerned. Apart from any authority, it would 
seem that on principle the decision of this court upon a defective 
presentation of the case should not be conclusive of it in all respects. 
An amended bill is a continuation of the original bili, and forms a part 
of it. The original and amended bills constitute one pleading and 
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one record. 1 Daniell, Ch. Pl. & Prac. p. 402, « 6,§ 7. If they 
constitute one record, then everything in the amended bill and sup- 
plemental bill has as much claim upon the attention of the court as any- 
thing in the original bill. The real record is the amended and supple- 
mental bill with the original bill, and they, amalgamated, constitute the 
case of complainant. In other words, the court no longer looks into 
the original bill to ascertain the character of relief sought, but to*the 
new record, made up of the original and the amended and supplemental 
This is shown by the illustration 
‘Mr. Daniell gives to the rule just quoted from him. “When,” says he, 
“an'original bill has been fully answered, and amendments are after- 
wards made, to which defendant does not answer, the whole record 
may be taken pro confesso generally, and an order to take the bill pro 
confesso as to the amendments only will be irregular.” Daniell’s doc- 
trine on this subject is followed in French v. Hay, 22 Wall. 246, 22 
L.. Ed. os Phosphate Co. v. Brown, 20 C. C. A. 428, 74 Fed. 323, 
42 U.S. App. 57; Miller v. McIntyre, 6 Pet: 62,8 L. Ed. 320. It 1s 
clear that at the time these parties were heard in this court upon the 
original bill the controversy between them was no longer presented by 
the. original bill, but was contained in a record made up of the original 
bill and the amended and supplemental bills. So the dismissal of the 
original bill did not work a dismissal of the controversy. 

The case before this court now has not gone to final judgment. It 
comes up on an interlocutory order, the granting of an injunction. 
If the court below had jurisdiction of the cause appearing in this record, 
the only question which we can consider is, was the temporary injunc- 
tion providently issued? The gravamen of the new record made in 
the amalgamation of the original and amended and supplemental bills 
is a contract between the complainant and the defendant, whereby the 
defendant, being in control of the manufacture and sale of all gramo- 
phones and gramophone goods under the Berliner patent, contracted 
with the complainant to give him the exclusive agency for the sale of 
such goods in nearly every part of the United States, he fulfilling cer- 
tain covenants on his part; that, this agreement being in existence, 
the defendant had entered into a ‘conspiracy with another corporation 
and certain persons, whereby all control of the patented articles was 
put out of its power, so that it could not fulfill any of the terms of its 
contract, and to this end it has served on complainant a notice of can- 


cellation of the contract, which, however, is entirely insufficient both | 


in law and equity, and not in conformance to or in compliance with 
the terms of the contract; and in pursuance of the same purpose, and 
carrying out its conspiracy with the United States Gramophone Com- 
pany, from whom defendant derives its rights in said gramophone in- 
vention, the last-named company has declared its contract with defend- 
ant company canceled, which notice, however, is collusive and fraud- 
ulent, and intended to operate to the prejudice of complainant, not 
properly given and not justified by the terms of the contract; and that 
this United States Gramophone Company and the other parties in the 
conspiracy are without the jurisdiction of the court; that this action 
on the part of defendant renders it insolvent, and deprives the com- 
plainant of all hope of relief. It, in effect, delays, hinders, and defeats 
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him. ‘That portion of the bill'with which, this appeal 8 ‘concerned is ae mae 
with respect to a suit instituted by the defendant against this complain- 
ant in the circuit court of the United States for the Southern district "5 
of New York, involving precisely the same issues as were made in 
the court below, and on precisely the same points which that court then 

had under advisement. As has been stated, the court below granted 1< 
the temporary injunction on the fifth prayer for relief, reserving the 
others. This fifth prayer is in these words: 

“That the said defendant, the Berliner Gramophone Company, its officers 
and attorneys, may be enjoined and restrained from in anywise prosecuting, 

' conducting, or carrying forward in any manner whatsoever'until after the 
final hearing and determination of the issues, matters, things, and questions 
whatsoever joined, raised, or presented in this action, said action at si 
brought by it against your orator.” 

To this bill the defendant demurred, and, the demurrer being Over- - 
ruled, it at once filed an answer. The answer being in, and on the 
motion for a temporary injunction evidently being read as’an affi- 
davit, the court made this order: 

“And thereupon the plaintiff, by counsel, moved the court for the ‘itiaee 
tion prayed for in the first, second, and fifth prayers of said amended and 
supplemental bill. Upon consideration whereof the court doth order, ad- 
judge, and decree that the defendant, the Berliner Gramophone Company, 
its officers, agents, and attorneys, be, and the same are hereby, enjoined 
and restrained, until the further order of this court, and, preceding the de 
termination of this cause, from in any wise further prosecuting, conducting, 
or carrying forward in any manner whatsoever any and all of the matters, 
things, and questions whatsoever joined in this suit in the action at law in- 
stituted by the defendant, the Berliner Gramophone Company, against the 
plaintif’, Frank Seaman, in the United States circuit court for the Southern 
district of New York, on the law side thereof, on the 23d day of October, 
1900. But this injouction order shall not take effect unless and until the 
eaid plaintiff or some one for him shall execute bond. payable to the said de 
fendant, conditioned according to law, to be approved by the court, in the 
penalty of fifteen bundred dollars. And as to the granting of the Injunction 
prayed for in the first and second prayers of said bill the court takes time 
to consider. And thereupon the defendant moved the court to dissolve the 
said injunction herein awarded upon the record of this cause, which motion 
the court doth overrule.” 


The defendant files four assignments of error: (1) It is assigned 
as error that the court should not have granted leave to file the 
amended supplemental bill, upon which said decree was based. (2) 
It is assigned as error that the court overruled the demurrer of the 
defendant to said bill. (3) It is error on the part of the court to 
award the injunction contained in the decree of March 23, 1901, be- 
cause the action mentioned in the proceedings as having been inst- 
tuted in the state of New York was instituted for the purpose of 
obtaining from the plaintiff damages from an alleged breach of the 
contract between the parties, and was in the nature of a counter- 
claim or set-off, and was not being litigated in the above cause, no 
question being raised by the pleadings as to what damages the de- 
fendant suffered and none being claimed by it in this proceeding. 
(4) It is assigned as error that the court overruled the motion of the 
defeydant to dissolve the injunction awarded by said decree of March 
23, 1901, for the same -reasons that are set forth in the foregoing 


assignment of error. 
113 F.— 48 


—. — & 


- * 


ee ee Oe eS 26 eee 
x ae oes ~~ 
mse + ° 


7 
- 
a 4, 
Se ee 


oe @& <i o' 


_— 


oe 
‘ 
Te etek ee ete hee eee een 


wey“ _— i 


ee . ~_ ° i 
an ae se ee ee ee 


? 


Se tee al USCS Fey, Ae co 


‘ 
oy 
te 
- 
nr 


o 
« 


*3f.hs_ 
vhs 
a o~ 
. a bee - ete, 
_—_——) a -«e" oer re 
—_ 


he del 
‘ ~ 


~ 


4 
ee Om eee we << yer eity 


~ ae he we he 


J i 


x 


rk: 
’ . 
‘* 
ayt to 
yo 
tow 


os 


~ 
5 
™ 


= 
a 

. >”. ma - 
- 


=e o oN ° , 
uA es te ewe Se ee eS 
~ st 4289S 
P « « 


~~ +> . 


. ma : + 
SK SEY > ET FOTO: 
3.274 


VSR 
aN 
» Pie I - 


eateries «tes HWE Ss 
. =o + ~~ - > Sa 
= . 


a 


er 
— 


Ved RS, 


om —. - 
. & 
- 


-_> 


JAAS PS CAS 


‘ 
ow 


7% 
SS 
—S 
ot. « 





ig 





Raymond R. Wile 
Research Library 


= 


a = a ee ee a a © Ee aa 
oI ] 


oe ee Oe ee Se ee ee ees Se 
* é 


—_ ae ga a 
a 


it 


€ 


pS 


ll - ce ii A ee ee ee 
a i nl 


a ~ 






wf Seles, = 
t= 


ro 
on 


Se 
7 a 


Fa = a : 

= as : 

eC de 
oie 


— 
we 


= 


ee se  —— — 


I 
a | 


2 ee dere ic at te Os 


he 


Sab ra. = ee ee © 


gi ene 


wg . 
ee 


ie 


roar ti act NE oF 


a 


aw a ms 


an 
it 
bi! Eh 
# 


fall ei 
an 
bia i --= 


—— a ee 


= 


tS i eek =e — ee - 
= - 


= = — 
= = 


ora 


- 


— 
ee 
a 


an 
her = 
2 age ie 


Saf BASE 2 


Bar 


r 


ree 


ed * 
——_sp © 
»? F 


aE, 


a > ee 
£42 Ls 


es 
Z ver -* 
= 


oo 





754 113 FEDERAL REPORTER... 


1. The granting leave to file an amended and supplemental bill | 


is within the discretion of the court. Railroad Co. v. Newman, 23 
C. C. A. 459, 77 Fed. 791. The granting or refusing leave to file 
an amended bill or plea is a: matter within the discretion of the trial 
court, and will not be reviewed in an appellate court unless there 
has been gross abuse of this discretion. Chapman y. Barney, 129 U. 
5S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800; Gormley v. Bunyan, 138 U. 
S. 623, 11 Sup. Ct. 453, 34 L. Ed. 1086; Marco v. Hicklin, 6 C. C. 
A. 13, 56 Fed. 549. As a general rule, matters resting in the dis- 
cretion of the court below cannot be re-examined in the appellate 
court. (Cheang-Kee v. U. S., 3 Wall. 320, 18 L. Ed. 72. In the 
case at bar the court exercised its discretion after careful examination. 
A petition was filed asking leave to file the amended and supplemental 
bill. Notice was given. A day was fixed for the hearing, and full 
discussion was had. After this the decision of the court was made, 
We see no abuse of discretion in the court. “All that the court in- 
quires into in such an application is whether probable cause exists 
for granting leave, and whether the application states facts and cir- 
cumstances which, if properly pleaded, would sustain a supplemental 
bill or an original bill in the nature of a supplemental bill. ‘The prac- 
tice in the circuit courts touching applications under the rule for leave 
to file supplemental bills is liberal toward the applicant, and upon 
such application the court will not proceed to try the cause, nor to 
determine questions which may never appropriately be raised by de- 
murrer to the bill when filed.” Bates, Fed. Eq. Proc. § 637 

2. Was it error to overrule the demurrer of defendant to the bill? 
The demurrer admits the facts stated in the bill. These facts com- 
plainant states were only discovered at the first heariag, and many 
of these have accrued since that hearing. These statements as to 
these facts have been set out above. If they be true, there is cer- 
tainly ground for filing the bill and for an investigation of the facts 
as stated, and for relief therein. They are of an equitable character 
and go to sustain the jurisdiction of the court. 

3. The third assignment of error goes to the injunction restraining 
the defendant from proceeding in its action at law in the Second 
circuit. The court below had taken jurisdiction of all matters in 
controversy between the complainant and defendant, and was pro- 
ceeding to adjust the equities between them. It claimed to have en- 
tire jurisdiction over the whole controversy, and to afford relief. 
After this decision was made, and whilst it was still operative, the 
defendant went into a court of law, and, upon the same facts and cir- 
cumstances set out in pleadings in the cause in the court below, sought 
relief in this law court. The complainant was thus compelled not 
only to go into another jurisdiction to try points at issue below, 
but also to go into the jurisdiction of a Jaw court in which he could 
not avail himsclf of his equities. Under these circumstances the court 
below enjoined him. It is a familiar principle that when a court of 
equity has taken jurisdiction of a tontroversy and has all the par- 
ties before it, it proceeds to give full relief, and it can enjoin any pro- 
ceedings in any other court touching the matters in controversy be- 
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4. The fourth assignment of error ‘is ‘that: the court overruled ‘the. 
‘ motion of defendant to dissolve the injunction awarded by the decree 
March 23, 1901, for the reasons set forth in the other assignments of . 


error. Under Act Cong. June 6,-1900 (31 Stat. 660), this court 
no longer can entertain an appeal from an interlocutory decree re- 
fusing to dissolve an injunction. Westinghouse Air-Brake Co. v. Christ- 
ensen Engineering Co., 44 C. C. A. 92, 104 Fed. 622; Wire Co. v. 
Boyce, 44 C. C. A. 588, 104 Fed..173; National Automatic Mach.. Co. 
v. Automatic Weighing, Lifting & Grip Mach. Co., 44 C. C. A. 664, 
105 Fed. 670; Heinze v. Mining Co., 46 C. C. A. 219,;:107 Fed. 
1655 Rowan v. Ide, 46. C.‘C. A. 214, 107 Fed. 161. 

e decree of the circuit court granting the injunction is affirmed. 


b? 
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i McMILLAN v. MORAN. i? 3 
(Circuit Court of Appeals, Second Circuit. Jannary 7, 1902.) 
. No. 60. 


Towack—lInsctny or Tow—NeEGuicENcE or Tvoe. 

The master of a tug did not exercise reasonable prudence tn attempt- 
ing to take a tow under the Brooklyn Bridge when it was high tide, 
or nearly so, knowing\that at mean high tide there was a margin of 
enfety not exceeding one foot between the mast of the tow and the 
bridge, and the tug Is Mable for the damages caused by the breeking 
of the mast against the bridge. : 


Appeal from the District Court of the United States for the South- 
ern District of New York. \ 

Chas. C. Burlingham, for appellant. 

J. Parker Kirlin, for appellee. 


Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 


‘ PER CURIAM. While we do not agree with all the findings of 
fact in the opinion of Judge Brown in the. court below (107 Fed. 149), 
we agree with him in the more essential facts in the case, and concur 
in his conclusion that the tug did not exercise due care under the par- 
ticular circumstances in performing the towage service. Her master 
was informed that the mast of the tow was about 134 feet high. As- 
suming that he had a right to suppose that the bridge was 135 feet 
above the water at mean high tide, the margin of safety was too nar- 
row in the condition of the tide at the time. He ought to have been 
aware, upon observation of the piers and slips, that it had receded 
but a little. In taking the chances when this was apparent or should 
have been, he disregarded reasonable prudence. 
Decree affirmed, with interest and costs. 
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United States Circuit Court of Appeals, 
FOURTH CIRCUIT. 


No. 412, 


Berliner Gramophone Company, Appellant, 
Us. : 
Frank Seaman. Appellee. 
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“S2 APPEAL FROM THE CIRCUIT COURT OF i En oe 
UNITED STATES FOR THE WESTERN DISTRICT 
OF VIRGINIA. | oe eae 





““E°PETITION OF BERLINER GRAMOPHONE. COM sre 
PANY, APPELLANT, FOR REHEARING. Sa 


WILLIAM GORDON ROBERTSON, 
MARSHALL McCORMICK, 
ALBERT B. WEIMER, 
FREDERICK M. LEONARD, 


Of Counsel, 


0 + (5 ae 
5 eu" o>) GIS ek SS ey a 
De ee eee ees 





Raymond R. Wile 
Research Library 


ya 


ed 


fp e Nees Ce Sa 
Ww 


Unitrep Starses Circurr Courr or APPEALS, 
FourtrH Crrculr. 


Berlinr Granophone Compaiy, 


Appellant, 
a : 
sie No. 412. 


Frank Seauian, Appellee, 


_. To THE HoNoRABLE JUDGES OF THE SAID CouRT: 


Your Petitioner, the Berliner Gramophone Company, re- 
spectfully asks a rehearing of the decision made in this case 
on February 4th, 1902. In order to avoid confusion it is 
deemed necessary to state in consecutive order what ap- 
pears in the record only. 


THE ORIGINAL BILL AND FIRST APPEAL. 


The original bill was filed on June 25th, 1960, 1n the 
Cireut Court ef the United States for the Western District 
of Virginia, and the gravamen of the complaint is, that the 
Complainant and the Defendant had entered into a con- 


tract on October roth, réo6, »lyereby the Comnlainant was 
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tioned in the original bill and the prayer of the bill in 
stthstance an effect was, that the eourt weule clecree a 
mecthic exgentiay of the contract. either necatively or at- 
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and gramophone goods to any person other than the com- 
plainant. 

The bill was answered by the defendant Company, and a 
very large mass of evidence. in the shape of affidavits, was 
taken. The case was argued in September, 1900, and was 
decided on November 1, 1900. The decree, which is the 
consummation of the court's conclusions, refused to dis- 
solve the injunction awarded on June 25th, 1go0, and con- 
tinued the same. From this decree the defendant company 
promptly appealed, and accompanied its petition with the 
required assignment of errors. The effect of this appeal 
was to transfer the case from the Circuit Court of the 
United States for the Western District of Virginia, to this 
Honorable Court, and your petitioner submits that no pro- 
ceeding in that case thereafter was allowable. 


The Amended Supplemental Bill. 


The petition for leave to file this bill was presented to the 
lower court on October 17th, 1g00, which was more than 
a month after the submission of the case to the trial judge 
on the motion to dissolve the injunction. On December 
3d, 1900, leave was given to fle the amended supplemental! 
bill, and it was filed on December 7, following. 

It will be observed in this narrative of what appears by 
the record that the appeal had already been praved for and 
allowed on Noy. £, 1900. more than one month before the 
filing of the amended supplemental bill. On January 7. that 
being the regular rule day—the defendant company filed its 
demurrer to the amended and supplemental bill and an order 
was entered recognizing this proceeding and setting the 


case down fora hearing on the demurrer. 
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the defendant there, (the complainant here) by reason of 
the alleged breaches of the contract of October roth, 1896. 
The defendant company had answered the bill before the 
injunction was awarded and the case was heard upon the 
, ill and answer. From this order of March 23ra, rgor, 
the defendant company appealed and that appeal was the 
subject of the decision made in this case on February 4, 
1902. 


UF ae 


Maturity of the First Appeal. 


This appeal matured and was ready for a hearing, save 
and except the printing of the record, at the Feb. term 
1901 of this honorable court. At that term of the court 
a motion, after notice, was submitted to dismiss the appeal, 
because it had not been taken within the time prescribed 
by law, and for that reason this court was without juris- 
diction to entertain the appeal. This motion was argued 
both orally and in writing and after deliberate considera- 
tion the motion was overruled and the right of appeal was 
sustained. The case was made ready and was heard on 
: the 18th day of May, tgo1. It was argued with great 
7 elaboration orally and in writing and was taken by the 
court under advisement. It is true the second appeal was 
not called to the attention of the court at the time of this 
argument; the appellant company did not regard it as nec- 
essary, because it was advised that the whole question was 





v Ls Lt . . : 7 
capable of being litigated and determined under the piead- 4 
ings, beginning with the original bill. It was then of the Ny ees 
opinion that the original bill was not maintainable, and if = 
s not imaintamable, the view of its counsei was that no Fe 
a amended supplemental bill could be maintained, and for that 1; 
3 reason it was not deemed necessary, or even proper. to call ra 
the attention of the court to the fact that there was a sec- | 
e ond appeal from an order awarding an injunction on the iii 
“4 amended supplemental bill. These were some of the res- 3 | 
sons which prompted the appellant company in tating ts <4 
‘ bring this second appeal to the attention of the court, but 
‘ it is submitted that the counsel for the appellee had the | 
? right to bring this second appeal to the court's attention, 1 
} 
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more particularly in view of the fact that it was claiming 
then, as now, that the amended bill greatly enlarged the 
grounds of equitable jurisdicticn. However, this court on 
July 6th, 1901, rendered its opinion, in which it sustained 
the contention of the appellant. It is necessary here to 
advert to the opinion of this court of date July 6th, Igor. 


What was Decided by the Opinion of July 6th, 1901. 


This court, both by its opinion and its mandate to the 
lower court, determined that a court of equity was without 
jurisdiction to entertain the case as made by the complain- 
ant, for the reason: that on his own admission there was a 
complete and adequate remedy in a court at law. It is 
true that the court said that there were other questions 
arising in the case which went to show that the proper tri- 
bunal to redress the complainant's wrongs, 1f any, was a 
court of law; but the gravaiieci: of the opinion of this court 
was, that « Court of Equity was without jurisdiction. 

No petition to rehear that decree was filed, but a petition 
for a writ of certiorari was filed in the Clerk’s office of 
the Supreme Court of the United States on July roth, 
1901. No action has been taken upon this petition, but it 
has been permitted to slumber inactively in the Clerk's 
office. The mandate of this court was issued, and in pur- 
suance of that mandate an order was entered in Sept. Igor, 
whereby the complainant’s original bill was absolutely dis- 
missed. It is respectfully submitted. that the opinion of this 
court of July 6, 1901 is final and conclusive, and is beyond 
the power of review, except by the Supreme Court on a 
petition for a writ of cerilorer:, Under the rules of this 
court 10 petition to rehear that order will now lie, because 
such a petition, if filed at all, must have been filed during 
the termi of the court at whic the opinien was rendered. 
lf the court now should do sevthine whiel: will affect the 
integrity of the opinion ot Tr: Igor. it world im suv- 
stance be doing that winch tse court by its rules declares 
shall net be dene, In other svocds, a would in substance 


and effect be a rehearing Of taat “pinion of July 6, got. 
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Legal Effect of Appeal from Decree of Nov. 1, 1900, 


[t is respectfully submitted that the efiect of the appeal 
from the decree of Noy 1, 1900, was to remove the case 
from the jurisdiction of the lower court to this honorable 
court, and was to restrain the lower court from any further 
action until this court had acted upon the appeal.. The 
prayer of the petition is that the record may be trans- 
ferred from the court in which the litigation originated 
to the appellate court for review. The appellate court 
would he limited in its review of the action of the lower 
court to precisely the proceedings as they appeared of rec- 
ord in the lower court, and upon which the lower court had. 
acted. 

If this is true, then it is submitted that no such thing 
as an amended or supplemental bill could have been filed 
in the lower court,: because that court had been deprived of 
its jurisdictional power by a transfer of the case to the ap- 
pellate tribunal. It is true, and we concede that the lower 
court may, in a proper case, enter such orders as will pre- 
serve the status quo of the parties. More particularly is 
this rule applicable to cases where property is involved and 
where it becomes necessary to preserve the property to 
await the final adjudication of the court of last resort. All 
such orders, however, as a Jower court under such circum- 
stances may make, relate only to the preservation of the 
sidins guo of the parties or of the fund or of the property, | 
which is the subject of litigation; but we submit that it | 





would not be in order for the court below to enter any if ie 
decree affecting the pleadings in the case. One of the | 
grounds of error was the allowance by the lower court of by 
the right to file the amended and supplemental bill. Thts it 
ground of error sought to eo to the jurisdictional power of 4 
the court to entertain an amended and supplemental bill, i) 


fled in the case. which had been transferred by appeal to the 
appellate court. We do not understand that the iower court 
had the jurisdiction to permit the filing of an amended bill 
pending an appeal from a decree based upon the original bill 
aml the pleadings had thereunder. 
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It may be that the counsel of your petitioner did not 
suthciently cal] the court's attention to the fact that the 
lower court was without jurisdiction to permit the filing 
of an amended supplemental bill, but whether this be so 


or not, the fact is now presented to this court, and it 1s. 


asked to say either affirmatively or negatively whether 
after an apepal has been taken, the lower court has jurts- 
diction to permit a change or alteration by amendment, 
supplement or otherwise in the pleadings of the case? 
This is the first ground to which the court's attention is 
directed in this petition for a rehearing. ye 


The Effect on Subsequent Proceedings of the Opin- 
ion of July 6th, 1901. 


We respectfully submit that not only was the court 
wholly without jurisdiction to permit the filing of an 
amended supplemental bill, but that the opinion of this 
court of date, July 6, 1901, followed by its mandate to 
the court below, brought to a final and conclusive end 
all the subsequent proceedings had in the lower court, 


after the decree of Nov. I, 1900, from which the appeal 


was taken. Conceding for the sake of the argument, the 
right to fle an amended supplemental bill, notwithstand- 
ing the appeal, we most respectfully submit that the dis- 
missal of the original bill carried with it by force of law 
the dismissal of all subsequent proceedings. We beg to 
respectfully call the court’s attention to the fact that this 
court has held, beyond the power of review either by it 
or the Supreme Court (except on the petition for a writ 
of ceritorari) that a court of equity was without jurisdiction 
a the case made. It must be conceded that the gravamai 
of all of the proceedings in this case was, the enforce- 
ment by a decree of this court of the contract of October 
roth, 1896. That was the sum and substance and the very 
essence of the bills, original and cimended, in this case. The 
other allegations of fraud and conspiracy were incidental 
merely to the original relief sought in the specific enforce- 
ment of that contract. It is perfectly true that in the 
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Addendum to what is ssid on pace 6 of the 
petition: 


All your petitioner means to say under this 
head is, that whilst the first appeal may not 
have suspended proceedings of the court below, 
there is no statute or mile know to it, which 
would permit the plaintif?, by the mere act of 
filing an amended and supplemental bill, to 
change the nature of the suit to such an extent 
as to give the court jurisdiction, where no 
jurisdiction of the original bill existed as a = 
matter of fact. 4 
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amended and supplemental bill there were charges of 
fraud and collusion between the appellant company here 
and the United States Gramophone Co. whereby the ab- 
rogation of the contract of October roth, 1896 was sought. 
It was averred that the life of this contract was imper- 
iled by these alleged unlawful acts upon the part of these 
two companies, and whilst the court was asked to re- 
strain by injunction any action that would tend to shorten 
the life or destroy the contract of Oct. roth 1896, it was 
all at last incidental to or in aid of the main prayer of 
the bill for the specific enforcement of the contract of 
October roth. There was no object in this proceeding 
at all, unless it was to procure from the court a decree 
that would compel the defendant company to specifically 
execute its contract, either affirmatively or else a de- 
cree which would prevent it from selling its goods to 
anybody else. No matter whether the relief prayed for, 
was affirmative or negative in its character, it still re- 
mains true, that the sole and single object of that bill 
was to bring about through judicial proceedings an enforce- 
ment of the contract of Oct. roth 1806. 

Now this court held that the original foundation stone 
of the structure was faulty, in that it held that this court, 
sitting as a court of equity, was without jurisdiction. Con- 
ceding then that the amended supplemental bill injected 
into the record new matters of an equitable character, 
still we reach the same conclusion, that these matters 
were purely uicidental and tn aid of the original relief sought, 
which was te specific enforcement of the contract, one way 
or the other. It may be true that a court of equity would 
restrain a traudulent or collusive conspiracy, having for 
its object the abrogation of the contract of October 10, 
i8g6. but this relief would be purely injunctive in its 
character and there could be no relief in a proceeding 
of that character which would direct the specific enforce- 
ment of the contract, because under the ruling of this 
court, a court of cquity, as such, was without jurisdiction 
mt that respect. 

A court of equity will use tts injunttive process to pre- 
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vent a wrong, but this jurisdiction ts injunctive only and 
what we submit now is, that the new state of facts dis- 
closed by the amended bill merely called for the injunc- 
tive relief, but did not add at ail to the averments of 
the original bill. in so far as that bill sought the affirmative 
or negative enforcement of the contract of Oct. 10, 1895. 
The bill therefore being dismissed for the want of juris- 
diction the question is whether or not the dismissal of 
that bill for the want of jurisdiction carried with it the 
dismissal of the subsequent proceedings. which must have 
had their origin in the original bill. The right of this 
court to dismiss the original bill cannot be questioned. 
Its authority for its action is sustained by the case cited 
in the opinion of Srazth vs. Vudean [ron Werks 165 U.S. 
518 (1897) Mr. Justice GRAY in delivering the opinion of 
the court in that case, says this :— 


“The manifest intent of this provision, read in the 
light of the previous practice in the courts of the 
United States, contrasted with the practice in courts 
of equity of the highest authority elsewhere, appears 
to this court to have been, not only to permit the 
defendant to obtain immediate relief from an injunc- 
tion, the continuance of which throughout the prog- 
ress of the cause might seriously affect his interests, 
but also to save both parties from the expense of 
further litigation, should the apreflate court be of 
opinion that the plaintiff was not entitled to an in- 
junction beeause his bill had no equity to support 
it. 

“The power of the appellate court over the cause, 
of which it had acquired jurisdiction by the appeal 
from the interlocutory decree. is nor affected by the 
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Mfg. Co. 147 U.S. 525. Messonnier vs. Kauman, 3 
Johns ch. 66, 
‘In each of the cases now before the court, there- 
~ fore, the Circuit Court of Appeals, upon appeal from 
the interlocutory decree of the Circuit Court, grant- 
ing an injunction and ordering an account, had au- 
thority to consider and decide the case upon its 
merits, and thereupon to render or direct a final de- 
cree dismissing the bill.” 


The original bill was dismissed because of its failure 
to disclose on its face any grounds for equitable relief. 
That is to say, tt did not disclose a case coming within the 
jurisdiction of a court of equity. It the original bill did 
not disclose a case sufficient to give a court of equity 
jurisdiction, then it is respectfully submitted that after 
an appeal has been prayed for and allowed, no supple- 
mental bill can be filed for the purpose of adding juris- 
dictional facts lacking in the original bill. The supple- 
mental bill does not do this in our judgment, but only 
states such matters as are incident to the original relief 
sought and matters too, which appear from the bill itself, 
to have arisen since the filing of the original bill. 

The case of Putney vs. Whitmire 66 Fed. Rep. 385 
(1895) was a bill in equity in which each of the individual 
claims of the complainants was less than $2,000. and none 
of them had been reduced to judgment. A supplemental 
bill was filed, alleging an assignment by certain of the 
complainants in the original bill to their co-complain- 
ants, of all their claims, thus increasing the claim of the 
complainants to a sum much greater than the jurisdic- 
tional minimum. 

The defendants demurred on the ground that the court 
had no jurisdiction of the original bill; that the filing of 
the supplemental bill could not cure the defect in juris- 
diction, ete. The Court sustained the demurrer and dis- 
missed the bill. 

Judge SIMONTON in delivering the opinion in that case 
said: 
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- “The rule is that if an original bill is defective, and 
there is no ground for proceeding upon it, it can- 
not be sustained by filing a supplemental 51/7 founded 
upon matters which have subsequently taken place.” 


In New York Security and Trust Company vs. Lincoln — 


Street Railway Company, 74 Fed. Rep. 67 (1896) Mr. Jus- 
tice SHIRAS said: 


“Tf the original bill fails to set up a state of facts 
justifying the relief sought, or, in other words, fails 
to set up a cause of action then existing, a supple- 
mental bill, based upon facts occurring after the fil- 
ing of the original bill, cannot be sustained.” 


If, therefore, this paper was a supplemental bill, or 
an amended supplemental bill, it fell with the original 
bill at the very moment of time that the original bill 
was dismissed by the order of this court, because this 
court held that the original bill could not be maintained 
for the want of jurisdiction in a court of equity. If on the 
other hand it is to be treated as an amended bill, it 1s 
submitted that it must share the same fate, for the rea- 
son that there is in point of fact little or no difference 
between an amended bill and a supplemental bill, and 
the two terms are almost synonymous. What is some- 
times called a supplemental bill will be treated in a proper 
case as an amended bill and wice versa. The rule, how- 
ever, is the same whether it be called an amencled bill or 
a supplemental! bill. 

In Shields vs. Barrow 17 How. 130, the court held: That 
under the guise of amendment a new bill could not be 
presented. Mr. Justice Curtis in that case said this: 


“Under the privilege of amending a party is not 
to be permitted to make a new Tall. Amencinrents 


can only be allowed whien the bill is*found defective 
in proper parties, in its praver for relief. or in the 
omission or mistake of some fact or circumstance 
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connected with the substance of the case, but not form- 
ig the substance itself, or for putting in issue new 
matter to meet allegations in the answer.” 


This case would seem to be jn entire accord with the 
view that we present of this case, and so far as we know 
the subsequent adjudications of the Supreme Court fully 
Sustain the law as laid down by Mr. Justice Curtts. 

Is THIs PAPER, NOW CALLED AN AMENDED SUPPLE- 
MENTAL BILL A NEW BILL, OR IS IT AN AMENDMENT OF 
OR SUPPLEMENT TO AN ORIGINAL BILL? 

If it is a new bill we respectfully submit that even 
though it discloses matters of an equitable character and 
ll Which call for equitable relief, still it could not be filed 
as such. The only remedy in a case of that character 
would be to dismiss the original proceeding and file a 
new bill, based upon the new equitable cause of action. 
This does not purport to be a new bill, nor is it claimed 
by counsel that it possesses that character. If it is of 
that character, however, we again submit respectfully, 
that it could not have been filed under the guise of being 
amendatory of, or supplemental to, the Original bill. [If 
it is a mere amendment of or a mere supplement to the 
original bill, then we submit that its function was nothing 
more than to add some fact or allegation or statement 
which had been omitted in the original bill, and which 
tended to strengthen the claim of the original bill, namely, 
that there was a contract which a court of equity had the 
jurisdiction to enforce. It is submitted with confidence 
that there is no new fact disclosed by the amended bill 
Which could give to the Court any more jurisdictional 
power than it had under the original bill. 

There is no defect on account of the want of parties, 
nor 1s there anv in the prayer for relief, nor is there any 
omission or mistake of fact or circumstance connected 
with the substance of the case. which was the enforcement 
of the contract of Oct. roth 1896. Neither is it pretended 
; that it was necessary to file this amended bill to meet the 

allegations in the answer. So far as the jurisdiction of 
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a court of equity is concerned, we beg to submit, that the 
case when it was heard and decided on July 6, 1901, is 
exactly the same as the case now made. The only mat- 
ters brought into the case by the supplemental bill, were 
matters which either arose subsequent to the filing of 
the original bill, or which came to the knowledge of the 
complainant after he had filed his original bill, but there 
is nothing new in the supplemental bill which could give 
the court any more jurisdiction than it had under the 
averments of the original bill, 

We repeat, therefore, that if the bill was really and in 
point of fact what its name imports, an amendment or 
supplement of the original bill, then it must have fallen 
with the original bill, when that bill was dismissed because 
of the want of jurisdiction in a court of equity to maintain it. 
If on the other hand it made out a new case, calling for 
equitable relief, other than that called for by the original 
bill, then it is obnoxious to the objection that such a paper, 
under the “cover” of amendment, could not be filed. 

In the case of Hardin vs. Boyd 113 U. S. 756, Mr. Justice 
HaRLan, referring to the case of Sizelds vs. Barrow 17 
How. 130 (supra) said: 


“That was a suit to set aside an agreement of com- 
promise on the ground of fraud and imposition and 
to restore the complainant to his original rights, un- 
der a contract for the sale of certain lands and other 
property. The bill was fatally defective as to parties. 
No decree could have been based upon it, for indis- 
pensable parties were not before the court, and could 
not be subjected to its jurisdiction. The amendment 
oi the bill there tendered and allowed by the court of 
original jurisdiction, not only asked that the com- 
promise, if held binding, be specifically enforced, but 
it brought into the case entirely new issues of fact 
and law, and made an additional defendant, in his 
individual capacity and as tutor of his minor children. 
The relief sought by that amendment was, therefore. 
not within the case set out in the original bill. It 
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was regarded by this court as an attempt, under the 
cover of amendment, to change the very substance 
of the case.”’ 


Mr. Justice Harvan further said :— 


“If the bill be found detective in its prayer for re- 
lief, or in proper parties, or in the omission, or state- 
ment of fact or circumstance connected with the sub- 
stance of the case, but not forming the substance 
itself, the amendment is usually granted. But the sub- 
stance of the bill must contain ground fer relief. 
There must be equity in the case, when fully stated 
and correctly applied to the proper parties, sufficient to 
warrant a decree. And, in 1 Dan. Ch. Pr., 384 (5th 
ed.), the author, after alluding to the rule in refer- 
ence to amendments, observes: ‘The instances, how- 
ever, in which this will be done are confined to those 
where it appears from the case made by the bill, that 
the plaintiff 1s entitled to relief, although different 
from that sought by the specific prayer; when the ob- 
ject of the proposed amendment is to make a new case 
it will not be permitted,” 


It follows from this, that if the paper called an amended 
supplemental bill makes out a new case, it cannot be sus- 
tained, no matter what hardship may be produced by such 
aresult. It seems to your petitioner that it is better that 
a well established and well settled rule of procedure should 
be adhered to, even though it will result, in individual 
eases, in a hardship, rather than establish a new rule of 
practice which will cause injury, indeed, loss to other lit- 
igants who have relied upon and acted in good faith upon 
the idea that this sound rule of equity procedure was 
inflexible and unchangeable. We do not recall a single 
authority, nor has investigation enabled us to find one 
which is at variance with the universally accepted rule 
laid down by Mr. Justice Curtis, in Sé#iedts vs. Barrow 
(supra) followed by Mr, Justice Harray, in F/ardin v. Bard. 
Your petitioner deems it proper at this point to state to 
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the court, that acting under the advice of counsel, it has 
pursued a course which under the rule now invoked 
seemed to it to be right in itself and warranted by the 
authorities of the highest character. This court held by 
its opinion of July 6, 1901, that the proper remedy, grow- 
ing out of a breach of the contract of October roth, 1896, 
Was an action for damages in a court of law; at least, it 
held that that was the only remedy of the complainant, 
and therefore it was the only remedy for your petitioner 
in a case of alleged breach of that contract. As is known 
to this court by the allegations of the amended and sup- 
plemental bill it has pursued that remedy in the Circuit 
Court of the United States for the Southern District of 
New York, but it was arrested in its proceedings by the 
injunction of March 23, 1901. In obedience to this order, 
no step was taken in that proceeding until Nov. rgot, 
when your petitioner sought to have the pleadings in the 
New York suit so settled and adjusted as that the case 
could proceed to a trial upon its merits. 

Your petitioner acted in this matter advisedly, because 
the counsel in this case, who argued the case orally and 
those who appeared on the brief for your petitioner, to- 
gether with the firm of Messrs. Carter & Ledyard of 
New York, the immediate counsel of your petitioner in 
the New York proceeding, advised your petitioner that 
under the decision of July 6th 1901, it was the right of your 
petitioner to prosecute its suit for damages in the New 
York court. Your petitioner does not desire to be put 
in the attitude of disobeying an injunctive order of any 
court, much less the Circuit Court ot the United States 
for the Western District of Virginia, but it submits that 
it acted in good faith in pressing this New York proceed- 
ing to a hearing, when its action was based upon the ad- 
vice of its counsel in this proceeding. supplemented and 
added to by the advice of such distinguished lawvers as 
compased the firm of Messrs. Carter & Ledyard. 

Your petitioner deems it proper to state further that 
the Hon. Henry Clay McDowell. Indge of the Circuit 
Court for the Western District of Virginia, has now under 
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advisement a rule awarded against your petitioner, to- 
ls show cause why it should not be punished for contempt 
in disobeying the injunction order of March 23, 1901, in 
that it proceeded as above stated, to put the New York 
suit in a shape to be heard upon its merits. Your peti- 
tioner acted in this matter upon the advice of its coun- 
e sel, that the dismissal of the original bill—that dismissal 
: being based upon a want of jurisdiction in a court of 
equity.—carried with it the dismissal of the amended sup- 
| 7 plemental bill, and therefore carried with it by operation 
of law the dissolution of the injunction of March 23rd, 
19O!. : 

Your petitioner asks that in any order this court may 
make, whether it refuses or grants this rehearing now 
prayed for, some provision shall be made that will pro- 
tect vour petitioner from’ the consequences of the con- 
tempt proceedings now pending before Judge McDowell. 
This seems to be a matter under the control of this court, 
and this court is now asked to so modify its order of af- 
firmance, if such an order is entered after a consideration 
of this petition, as to exonerate your petitioner from 
either actual or constructive contempt of the order of 
March 23, 1901. 
he Your petitioner with great deference calls attention to 
the opinion of this Honorable Court where it is said that : 
at the time the parties were heard in this court upon the 
original bill, the controversy between them was no longer 
presented by the original bill, but was contained in a 
record made up of the original bill and the amended and 
; supplemental bill, and therefore the court holds: that the 
dismissal of the original bill did not work a dismissal of 
the controversy. Your petitioner concedes that if the -* <.. 
> Court below had the jurisdiction to enter an order allow- ) 
. ing the filing of an amended bill, or a supplemental bill, 

then such a bill with the original bill, constituted one rec- 
~ ord, and that whole record, as made up by the two bills, 
7.” must be considered as one. 
: Your petitioner submits, however. that if the original 
bill is bodily incorporated in the amended and supple- 


x wo Se Sree yee = se 
. 





Raymond R. Wile 
Research Library 


' 1b 


mental bill, line by line, it will not add a single averment, 
so far as your petitioner can see, that will aid the com- 
plainant to accomplish the only purpose of this litigation, 
to-wit: the specific enforcement of the contract of Oct. 
10, 1896, because your petitioner says that there is nothing 
in the amended bill that will show a jurisdiction in a court 
of equity to entertain this application for specific per- 
formance, that did not exist in the original bill, and if 
there was a defect in the original bill, such a defect as to 
show a want of jurisdiction in a court of equity, this de- 
fect could not have been cured by the filing of the amended 
bill. 

The “controversy” between the parties was the specific 
enforcement of the contract, pure and simple, and it is 
respectfully submitted that this “controversy” was finally 
ended when this court held by its opinion of July 6, 1901, 
that it was without jurisdiction to adjust the controversy 
between the parties. That decree, it is submitted. ended 
that “controversy” so far as a court of equity was con- 
cerned, but the rights of the complainant were strictly 
guarded by this court when it declared that whilst the 
bill should be dismissed, such a dismissal should be with- 
out prejudice to his right to sue at law. 

Your petitioner has not deemed it necessary to call 
attention to other parts of the opinion in this case, be- 
cause it is advised-and believes, that the question of the 
effect upon the subsequent proceedings of the dismissal 
of the original bill, is overshadowing in its importance, 
and for that reason your petitioner prefers to ask this 
court to rehear this case upon that ground mainly. but also 
upon the ground that the demurrer to the amended and 
supplemental bill should have been sustained, tor the rea- 
son, that no complete or adequate relief can be given in 
the absence of necessary and indispensable parties. ‘our 
petitioner refers the court to the briefs of its counsel filed 
upon the hearing of this case and it asks the court again 
to reconsider its ruling and to give it an opportunity to 
be reheard. by counsel in the presentation of what it 1s 
advised is 2 most important question of practice or pro- 





=—-> 


; 


Raymond R. Wile 
Research Library 


—— 


17 


cedure. It is submitted that parties have acted uniformly 
upon the idea that the dismissal of an original bill, for 
the want of jurisdiction, carried with it all subsequent 
proceedings; and it is submitted further, that the main- 
tenance of this well understood rule is far more important 
than the question of any supposed hardship in a given 
case. 

Your petitioner, therefore, prays that this petition may 
be filed and that it may be allowed a rehearing of this 
case as decided by this court on Feb. 4th, 1902. 


BERLINER GRAMOPHONE COMPANY 
By Counsel. 


We, the undersigned, practicing lawyers in the Circuit 
Court of Appeals of the United States, for the Fourth 
Circuit, hereby certify that in our opinion the judgment 
or decree of said Court, entered in the cause of the Ber- 
liner Gramophone Company vs. Frank Seaman, on Feb- 
ruary 5th, 1902, should be reheard and reviewe r 
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ent before him, yet there is no objection 

n which to base this assignment of error. 

in assigned, we are of opinion that the 

judgment of the court below shuld be reversed and set aside, and a 

new trial awarded, with costs in this court to the plaintifis in error. 
It is accordingly so ordered. Re ect, 







point was made in arg 
or exception in the record i 
However, for the reasons he 
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BERLINER GRAMOPHONE CO, v. SEAMAN., 
(Circuit Court of Appeals, Fourth Circuit. May 8, 1902.) 
No. 412. 
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~ On Petition for Rehearing. Dismissed. 
For former opinion, see 113 Fed. 750. 


PER CURIAM. We have given very careful consideration to the 
petition of the appellant for rehearing of this case. The conclusion 
reached by this court was after full conference and grave considera- 
tion. We see no reason for any further discussion of the matter. 
The petition for rehearing is dismissed. 





AQUARAMA CO. vy, OLD MILL OO., et al. 
urt of Appeals, Second Circuit. April 8, 1902.) 
No. 145. 


UNCTION AGAINST INFRINGEMENT—PLEARURE CANALA. 
of the validity of the Picknrd patent, No. 445,072, 
nals, and to establish aequiescence therein by 

to warrant the granting of a preliminary in- 
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Patents—Preniminary I 
A showing in suppo 

for the construction of 
defendants, held insutticie 


junction. 
Appeal from the Circuit Cou of the United States for the Eastern 
District of New York. ‘ 


Appeal from an order granting an injunction pendente lite forbid- 


ding infringement of letters patent No. 448,072, granted to Arthur 
Pickard March 10, 1891, for the construction of canals, and the oper- 


ating of a so-called amusement canal under the name of “The Old 
Mill,” or any similar name. 


R. B. McMaster, for appellants. 
William I. Kenyon, for appellee. 


Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. \ 


LACOMBE, Circuit Judge. The complainant company, a New 
Jersey corporation, was incorporated by George W.\Scofield, Merle 
J. Wightman, and L. W. Thompson for the purpose of operating 
pleasure railroads, merry-go-rounds, and other a on devices. 
The amusement canal, of which complainant alleges it has\a monopoly 


under certain patents, consists of a single contimuous cayal, having 
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